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        Justice McCULLOUGH delivered the opinion 
of the court:

        The petitioner, Bloomington Public Schools, 
District No. 87, McLean County, Illinois (School 
District), appeals the final administrative decision 
of the Property Tax Appeal Board of the State of 
Illinois (PTAB). In February 2005, the Board of 
Review of McLean County found the 2004 
assessed value for Sears Store No. 2840 (Sears) 
was $1,980,262. The respondent, Sears, appealed 
that assessment to PTAB; and in April 2007, 
PTAB found the assessed valuation was 
$1,265,400.

        The School District appeals, arguing that (1) 
PTAB should have considered the sale of the mall 

in determining the fair market value of Sear's 
property, (2) PTAB should have considered the 
value of the land in determining the fair market 
value of Sear's property, and (3) PTAB's decision 
to use the fair market value found by Sear's 
appraiser is against the manifest weight of the 
evidence. We disagree and affirm.

        Because the parties are familiar with the 
evidence presented at the June 2006 hearing, we 
present facts only to the extent necessary to 
provide context for the issues.

        Evidence showed the Sears property is a one-
story retail store with an attached auto service 
center. The building is 117,234 square feet and sits 
on a 9.19-acre parcel. The land has been improved 
with a parking lot, sidewalks, lighting, and 
landscaping. The property has been leased to 
Sears since 1966 as part of Eastland Mall. In 1996, 
the lease was changed, allowing Sears to upgrade 
and expand the property. The 1996 lease runs 
through 2011 with an option of three five-year 
extensions. The City of Bloomington township 
assessor assessed the property for 2004 at 
$1,980,262. The Board of Review upheld that 
assessment. In McLean County, the assessed 
value is one-third of the fair cash value. Fair cash 
value has the same meaning as fair market value 
and is defined as "the price a willing buyer would 
pay a willing seller for the subject property, there 
being no collusion and neither party being under 
any compulsion." Residential Real Estate Co. v. 
Illinois Property Tax Appeal Board, 188 Ill. 
App.3d 232, 242, 135 Ill.Dec. 611, 543 N.E.2d 
1358, 1364 (1989). Sears is responsible for the 
property taxes.

        In April 2007, PTAB issued its written 
decision. PTAB concluded the best evidence of 
Sears' fair market value was the appraisal 
submitted by Sears estimating the January 1, 
2004, fair market value at $3.8 million. PTAB 
stated:

        "[PTAB] finds the appellant's appraiser 
provided competent, professional, and logical 
testimony in support of his appraisal 
methodology, the data used in the approaches to 
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value, the adjustment process, and final value 
conclusion using two of three traditional 
approaches to value. In contrast, [PTAB] finds the 
[school district's] appraisal prepared a sales-
comparison approach regarding only the subject's 
vacant land value within a limited[-]cost 
approach. The [school district's] value conclusion 
was based on an alternative use based on a flawed 
highest and best use finding. * * * [PTAB] finds 
the value conclusion detailed by [Sears] to be a 
persuasive indicator of the subject's fair market 
value. Although some of the sales used were 
properties located outside of Illinois, the 
appraiser performed logical adjustments to the 
comparable anchor sales for differences to the 
subject in arriving at the final [fair market] value 
* * * of $3,750,000. The courts have stated that 
where there is credible evidence
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of comparable sales, these sales are to be given 
significant weight as evidence of market value."

        PTAB reduced the assessed value established 
by the Board of Review by $714,862.

        This appeal followed.

        We review PTAB's decisions under the 
Administrative Review Law. 735 ILCS 5/3-101 
through 3-113 (West 2006). The scope of judicial 
review is limited to determining whether the 
findings and orders of PTAB are contrary to the 
manifest weight of the evidence, and it is not this 
court's function to reweigh the evidence or assess 
the credibility of the witnesses. Residential Real 
Estate Co., 188 Ill.App.3d at 241, 135 Ill.Dec. 611, 
543 N.E.2d at 1363. We take the findings and 
conclusions of PTAB on questions of fact to be 
prima facie true and correct. Board of Education 
of Gibson City-Melvin-Sibley Community Unit 
School District No. 5 v. Property Tax Appeal 
Board, 354 Ill. App.3d 812, 816, 290 Ill.Dec. 965, 
822 N.E.2d 550, 554 (2005) (hereinafter Gibson 
City).

        The Property Tax Code requires that the 
taxing authority assess real-estate taxes at one-

third the fair market value of the subject property. 
35 ILCS 200/9-145 (West 2004). The appraisals 
presented to PTAB focused on determining the 
fair market value of the Sears property through 
three traditional methods of valuation. Sears' 
appraiser used the sales-comparison and income 
approaches. The School District's appraiser used 
the sales-comparison, income, and cost 
approaches.

        The present case requires this court to first 
determine whether PTAB erred in finding the sale 
of Eastland Mall was not an arm's-length 
transaction prior to evaluating whether PTAB 
should have given the sale of Eastland Mall 
weight in determining the fair market value of the 
Sears property.

        In deciding to give no weight to the sale of 
Eastland Mall, PTAB concluded the sale was not 
an arm's-length transaction. The School District 
argued this finding of fact was in error. The 
transfer declaration states the beneficial owner of 
the property before and after the sale was 
Eastland Mall, LLC, with Eastland Member, LLC, 
being the sole member of Eastland Mall, LLC. 
Prior to the sale, Eastland Member, LLC, 
consisted of 17 members, including Eastland 
Holding I, LLC. After the sale there were two 
members of Eastland Member, LLC. Eastland 
Holding I, LLC, was the only member that 
remained before and after the sale. However, the 
membership within Eastland Holding I, LLC, also 
changed during the sale. Thus, the School District 
argued a transfer of the beneficial ownership of 
Eastland Mall resulted. The School District 
contended Sears had from December 29, 2005 
(when the transfer declaration was submitted into 
evidence), until the hearing on June 20, 2006, to 
explain the purchase price as something other 
than an arm's-length transaction. Sears did not do 
so, and when Sears' witness was asked by PTAB 
whether he believed the sale was an arm's-length 
transaction, he failed to answer the question. The 
Sears assessor stated in response that the deal 
was made with leases in place as part of a three-
mall transaction.
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        Mike Ireland, the township assessor for the 
City of Bloomington, testified that he believed the 
sale was at arm's length. Under the Property Tax 
Code, assessment officers may use the 
information on transfer declarations in properly 
assessing property value. 35 ILCS 200/31-30 
(West 2004). Criminal penalties attach for false 
statements on transfer declarations. 35 ILCS 
200/31-50 (West 2004). In this case, the transfer 
declaration shows a
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$79,030,000 purchase price and an outstanding 
mortgage of $59,400,000 for Eastland Mall's 
sale. Finally, the transfer declaration provides 
that the property was advertised for sale and that 
$19,630 in taxes were paid on the sale.

        In its written decision, PTAB concluded the 
Eastland Mall transaction was not an arm's-
length sale for five reasons, and the sale therefore 
did not provide evidentiary value in establishing 
the correct assessment. First, PTAB found the 
transaction was an ownership restructuring, 
where beneficial ownership might have been 
unchanged, rather than a market sale. The 
transfer declaration shows the owner before and 
after the sale was Eastland Member, LLC. PTAB 
does not consider the change of members within 
Eastland Member, LLC, sufficient evidence of 
change in beneficial ownership. Second, PTAB 
found the sale was most likely a leased-fee 
transaction and not a fee-simple transaction. 
Third, PTAB found no evidence explained how the 
$79,030,000 sale price was allocated to Eastland 
Mall. Fourth, PTAB found the three-mall sale to 
be a highly complicated transaction like that in 
Town of Cunningham v. Property Tax Appeal 
Board, 225 Ill.App.3d 760, 167 Ill.Dec. 304, 587 
N.E.2d 573 (1992), with little consideration of fair 
market value. Finally, PTAB found the signatures 
on the second real estate transfer declaration 
indicated one individual signed as both the buyer 
and the seller.

        Sears argued that PTAB's conclusion from the 
evidence that the sale of Eastland Mall was not an 
arm's-length transaction, and therefore not 

indicative of the fair market value of the property, 
was not against the manifest weight of the 
evidence. We agree. PTAB's determination that 
the sale was not at arm's length is a question of 
fact, which we consider prima facie true and 
correct. 735 ILCS 5/3-110 (West 2004). While 
Edward Salisbury, Sears' appraiser, and Mike 
Ireland, the township assessor, had different 
conclusions regarding whether the Eastland Mall 
sale constituted an arm's-length transaction, 
PTAB's job is to weigh the evidence and 
determine the credibility of the witnesses. Oregon 
Community Unit School District No. 220 v. 
Property Tax Appeal Board, 285 Ill.App.3d 170, 
175, 220 Ill.Dec. 858, 674 N.E.2d 129, 132, (1996). 
As the record contains evidence to support 
PTAB's factual finding, we will not disturb that 
finding. Gibson City, 354 Ill.App.3d at 816, 290 
Ill.Dec. 965, 822 N.E.2d at 554.

        We return to the question of whether PTAB 
erred in its decision not to give any weight to the 
sale of Eastland Mall. The Illinois Supreme Court 
has held that a contemporaneous sale of the 
subject property between parties dealing at arm's 
length is relevant to the question of fair market 
value. People ex rel. Korzen v. Belt Ry. Co. of 
Chicago, 37 Ill.2d 158, 161, 226 N.E.2d 265, 267 
(1967). "However, the sale price of property does 
not necessarily establish its value without further 
information on the relationship of the buyer and 
seller and other circumstances." Residential Real 
Estate, 188 Ill.App.3d at 242, 135 Ill.Dec. 611, 543 
N.E.2d at 1364. The record shows little evidence 
regarding the sales contract and how the sales 
price was allocated among the three malls sold. 
Where sufficient evidence of comparable sales 
was presented by both Salisbury for Sears and the 
School District's appraiser, Brian Finch, PTAB 
properly concluded that no weight should be 
given to the sale of Eastland Mall in determining 
the fair market value of the Sears property.

        The School District next argued PTAB should 
have considered the land value in determining the 
Sears property's fair market value. Finch prepared 
an appraisal based on both the traditional income 
approach
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and the sales-comparison approach. He used 
sales comparison to assess the property's value in 
two ways, as compared with sales of anchor stores 
and as compared to local sales of land. Both the 
income approach and the comparable sales of 
anchor stores produced fair market values similar 
to those of Sears' appraisal.

        When the School District's appraisal valued 
the underlying land through comparable local 
sales, Finch found it to be considerably higher 
than the income approach and comparable sales 
of anchor stores. In valuing the land, the School 
District's appraiser compared seven local sales to 
the subject property. He opined the first 
comparable sale was the best evidence of the 
subject property's value. It was similar to the 
subject property in that it was (1) similar in size, 
(2) located less than a mile from the subject 
property, (3) located on a corner like the subject 
property, (4) similarly exposed to Veteran's 
Parkway, and (5) sold approximately five months 
prior to the valuation date. It sold for $13.96 per 
square foot. Finch valued the land at $14 per 
square foot for a total fair market value of 
$5,604,000.

        Finch then used the cost method to appraise 
the value of the improvements on the site. He 
used a nationally recognized cost service and 
determined the 38-year-old building was nearing 
the end of its economic life of 50 years. He 
applied a straight-line rate of depreciation and 
found the improvements should be valued at 
$485,585. He added the depreciated value of the 
building improvements to the estimated land 
value for a value of $6.09 million. Finch's report 
states, "While the cost approach indicated a 
higher value, its dependence on mathematical 
calculation to some extent yields an unreliable 
result. With overall depreciation estimated at over 
96%, common sense suggests the improvements 
are essentially fully depreciated, given the 
property age." He concluded the market value for 
a typical buyer was land value plus some minor 
value for site improvements for an estimated fair 
market value of $5.7 million.

        The School District supports the argument 
that the subject property is at least worth the 
value of the underlying land pursuant to the 
Illinois Supreme Court holding in Springfield 
Marine Bank v. Property Tax Appeal Board, 44 
Ill.2d 428, 256 N.E.2d 334 (1970). The School 
District contends that under Springfield Marine 
Bank, a property-tax assessment should not be 
reduced based on the income actually earned 
from the lease but should be based on the earning 
capacity of the "`tract or lot of real property.'" 
Springfield Marine Bank, 44 Ill.2d at 430, 256 
N.E.2d at 336.

        PTAB looked to the highest-and-best-use 
concept to decide which appraiser testified to the 
best evidence of the subject's fair market value. 
PTAB found the School District's appraisal 
determined the highest and best use as vacant 
was for retail development. As improved, the 
highest and best use is not as an anchor store. 
PTAB found the report to be flawed regarding the 
property's highest and best use. Finch's appraisal 
applied the four tests for highest and best use 
(physically possible, legally permissible, 
financially feasible, most productive) only as if the 
property were vacant. PTAB found that Finch's 
appraisal failed to fully analyze and perform the 
four tests. PTAB was unpersuaded that the 
building was near the end of its economic life as it 
had been expanded and remodeled between 1997 
and 1999. PTAB found the property should be 
valued as an anchor store for Eastland Mall under 
Illinois v. Illinois Central R.R. Co., 27 Ill. 64 
(1861) (property should be valued for the 
purposes for which it was constructed and not for 
any other purpose for which it
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might be used). PTAB found Finch did not 
demonstrate financial feasibility to redevelop the 
parcel; he took no consideration of the cost to 
acquire the lease or reconfigure or demolish the 
building. PTAB found these costs must be 
accounted for since any potential buyer of the 
parcel would heavily weigh those factors. PTAB, 
citing In re Rosewell, 120 Ill. App.3d 369, 75 
Ill.Dec. 953, 458 N.E.2d 121 (1983), found Finch's 
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land values to be speculative as neither Eastland 
Mall nor Sears had any future plans to demolish 
or redevelop the property. In Rosewell, 120 
Ill.App.3d at 375, 75 Ill.Dec. 953, 458 N.E.2d at 
126, the court noted, "Values which are future in 
character may not be taken into consideration * * 
* where they are so elusive and difficult of 
ascertainment that they have not affected the 
present market value of the property." PTAB 
concluded Finch's proposed highest and best use 
as vacant land was not reasonable, probable, or 
proximate. PTAB gave little weight to Finch's 
assessment of fair market value. PTAB concluded 
because the School District's $5.7 million 
estimated fair market value was less than the 
$5,946,733 township assessment, both the School 
District and Sears' estimated fair market value 
supported a reduction in the assessed valuation.

        Sears argues that PTAB's conclusion that the 
land-only value of the property was not 
determinative of the fair market value was not 
against the manifest weight of the evidence. PTAB 
could rely on Salisbury's testimony over that of 
Finch under Gibson City, 354 Ill.App.3d at 816, 
290 Ill.Dec. 965, 822 N.E.2d at 554. Salisbury 
testified that the land-only value was not 
determinative of the highest and best use; that is, 
the analysis should consider the potential uses of 
the property and its current use and not the land 
value as vacant. Sears argues Finch admitted his 
land-value assessment relied on speculative 
future events which, under Rosewell, should not 
affect the market value of the property.

        Sears argues the decision in Board of Review 
of Macon County v. Property Tax Appeal Board, 
295 Ill.App.3d 242, 229 Ill. Dec. 644, 692 N.E.2d 
417 (1998), supports PTAB's decision. In that 
case, the fair market value of the taxpayer's 
industrial complex was at issue. The Board of 
Review's appraiser valued each of three office 
buildings separately as part of the highest-and-
best-use analysis, concluding the three buildings 
should be subdivided and sold separately from 
the remainder of the property. Board of Review 
of Macon County, 295 Ill.App.3d at 246, 229 
Ill.Dec. 644, 692 N.E.2d at 420. This court held 
that PTAB's decision rejecting those conclusions 

was not against the manifest weight of the 
evidence and was supported by competent 
evidence, where the Board of Review's appraiser 
"did not give sufficient consideration to the costs 
that would be incurred by separating these three 
buildings for sale and the difficulty any buyer 
would have with filling these buildings * * * with 
tenants because of the size of these buildings." 
Board of Review of Macon County, 295 
Ill.App.3d at 248, 229 Ill.Dec. 644, 692 N.E.2d at 
421-22. Sears argues Finch acknowledged there 
would be costs to demolishing or modifying the 
property that he did not consider in his appraisal. 
Finch admitted the mall owner would be reluctant 
to demolish part of the existing mall and develop 
it into something other than an anchor store.

        Sears argues the record contains evidence to 
support PTAB's giving little weight to Finch's 
land-only value. Four of the seven land sales were 
well below Finch's $14-per-square-foot estimate. 
Sales six and seven were the most similar 
properties because they were acquired by 
Eastland Mall, yet Finch gave them the least 
weight. Finch relied on properties
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with zoning and size differences. Finally, Sears 
argues Springfield Marine Bank does not require 
PTAB to give more weight to the land value. In 
this case, the long-term lease is not a low rental 
income where the rental value of the property has 
increased significantly. Sears points out 
Springfield Marine Bank does not hold that a 
flawed land-only valuation of an improved 
property is determinative of the property's fair 
market value.

        In its reply brief, the School District states 
Finch did not prepare a land-only appraisal or 
speculate as to future uses of the property. His 
appraisal began with the value of the land as 
though vacant using the sales-comparison 
approach. He used all three traditional 
approaches to estimate fair market value and 
found only the cost approach resulted in a fair 
market value that would take into account the 
value of the land. Because of the age of the 
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building, Finch depreciated over 96% of the cost 
of the improvements. He used the ordinary and 
customary technique to conclude the fair market 
value of the Sears property was worth $5.7 
million. The School District argues that his 
approach is supported by the Appraisal Institute 
and that Finch reached a sensible conclusion 
using all three traditional approaches to value.

        The School District argues the Sears appraisal 
is flawed because Salisbury intentionally left out 
the cost approach to value and did not value the 
land. Both Salisbury and Finch reached similar 
results using the income and sales-comparison 
approaches. Finch continued by comparing those 
results to the land value and found the land value 
far exceeded the results of both the income and 
sales approaches while Salisbury was unaware 
that his result could not be reconciled with the 
value of the land based on sales comparisons or 
the cost approach. The School District argues 
PTAB's analysis of Finch's determination of land 
value is not consistent with the facts set forth in 
the record. Finch supplied comparable land sales 
and opined as to the value of the land, and 
Salisbury did neither. Finch reviewed seven sales 
in close proximity to Sears. He concluded the first 
comparable sale was the best indicator of the 
subject property's land value because it was near 
in time, similar in size, close in distance, and 
similar in its location on a corner lot on Veteran's 
Parkway. The School District argues PTAB's 
preference for comparable land sales six and 
seven is without basis in fact. PTAB states these 
sales illustrate the owner of Eastland Mall prefers 
to purchase lots adjacent to the mall for less than 
other parcels located along Veteran's Parkway. 
The School District argues the value is based on 
what any willing buyer would pay any willing 
seller for the land, not what Eastland Mall prefers 
to purchase. In sales comparison number one, 
there is a willing buyer and willing seller. PTAB 
also preferred comparable sales five, six, and 
seven because their zoning is similar to the 
subject property. The School District argues no 
evidence on record showed Sears' zoning is better 
or worse than the zoning for comparable sale one. 
Finch stated in his report that the zoning for land 
sale numbers six and seven is more restrictive 

than for the subject property and that land sale 
numbers five, six, and seven are inferior because 
they are not located on Veteran's Parkway and are 
considerably smaller in size.

        We find while PTAB did misconstrue both 
Finch's report and his testimony, PTAB's decision 
is sound. It is appropriate for PTAB to give little 
weight to the comparable sales of land. Sears does 
not own the building or the 9.19-acre parcel; thus, 
the most weight should be given to the income 
approach. The rent paid by Sears to Eastland 
Mall, while it is less than the rent paid by smaller 
stores within
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the mall, is comparable to rents paid by other 
anchor stores and is not below market-rate rents 
as was the case in Springfield Marine Bank. Both 
Salisbury and Finch arrive at values based on the 
income approach that support a reduction in the 
subject property's assessed value. Finch finds the 
fair market value of Sears to be a maximum of 
$4,494,438, and Salisbury finds the fair market 
value to be $3.8 million.

        The School District argues PTAB's decision is 
against the manifest weight of the evidence and 
the Board of Review's opinion of value is 
supported by the evidence and should be 
affirmed. This case presents five opinions of the 
Sears property's fair market value, four 
supporting the Board of Review's assessment and 
Sears' approach, which does not. PTAB chose to 
follow Sears' appraisal, which left out a land 
valuation and a cost approach, resulting in an 
appraisal almost $2 million less than the land 
value, nearly $9 million less than the mortgage 
debt allocated to the subject property, and over 
$13 million less than the purchase price of 
Eastland Mall allocated to the subject property. 
The fair market value reached through the income 
approach was based on discounted anchor store 
rents and on Springfield Marine Bank holding an 
owner still has to pay tax on the earning capacity 
of the property. Sears' comparable-sales approach 
was based on sales of anchor stores either vacant 
and/or in bankruptcy. Sears' appraisal did not 
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make adjustments for the fact the subject 
property is in an excellent location with virtually 
no vacancy in the area.

        Sears argues PTAB's decision was not against 
the manifest weight of the evidence. Under 
Winnebago County Board of Review v. Property 
Tax Appeal Board, 313 Ill.App.3d 179, 184, 245 
Ill.Dec. 899, 728 N.E.2d 1256, 1260 (2000), 
reduced fair market value "within the range of 
experts' valuation figures for the properties the 
PTAB deemed most suitable for comparison" is 
not against the manifest weight of the evidence. 
This court found it appropriate in Board of 
Review of Macon County for PTAB to determine 
which expert appraiser's approach to value was 
most persuasive and to rely on that. Board of 
Review of Macon County, 295 Ill.App.3d at 247, 
229 Ill.Dec. 644, 692 N.E.2d at 421. This court 
also found PTAB's decision as to the fair market 
value of the property was supported by the 
taxpayer's expert appraiser's sales-comparison 
approach to value and was not against the 
manifest weight of the evidence. Board of Review 
of Macon County, 295 Ill.App.3d at 248, 229 
Ill.Dec. 644, 692 N.E.2d at 421.

        PTAB's findings are supported by substantial 
competent evidence, and its decision is not 
against the manifest weight of the evidence.

        For the reasons stated, we affirm the 
Property Tax Appeal Board's judgment.

        Affirmed.

        MYERSCOUGH and TURNER, JJ., concur.
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          Petitioners, two minor children and their parents, alleged in their suit 
against respondent that the children's serious birth defects had been caused 
by the mothers' prenatal ingestion of Bendectin, a prescription drug 
marketed by respondent. The District Court granted respondent summary 
judgment based on a well-credentialed expert's affidavit concluding, upon 
reviewing the extensive published scientific literature on the subject, that 
maternal use of Bendectin has not been shown to be a risk factor for human 
birth defects. Although petitioners had responded with the testimony of 
eight other well-credentialed experts, who based their conclusion that 
Bendectin can cause birth defects on animal studies, chemical structure 
analyses, and the unpublished "rea alysis" of previously published human 
statistical studies, the court determined that this evidence did not meet the 
applicable "general acceptance" standard for the admission of expert 
testimony. The Court of Appeals agreed and affirmed, citing Frye v. United 
States, 54 App.D.C. 46, 47, 293 F. 1013, 1014, for the rule that expert opinion 
based on a scientific technique is inadmissible unless the technique is 
"generally accepted" as reliable in the relevant scientific community. 

          Held: The Federal Rules of Evidence, not Frye, provide the standard 
for admitting expert scientific testimony in a federal trial. 

          (a) Frye's "general acceptance" test was superseded by the Rules' 
adoption. The Rules occupy the field, United States v. Abel, 469 U.S. 45, 49, 
105 S.Ct. 465, 467, 83 L.Ed.2d 450, and, although the common law of 
evidence may serve as an aid to their application, id., at 51-52, 105 S.Ct., at 
468-469, respondent's assertion that they somehow assimilated Frye is 
unconvincing. Nothing in the Rules as a whole or in the text and drafting 
history of Rule 702, which specifically governs expert testimony, gives any 
indication that "general acceptance" is a necessary precondition to the 
admissibility of scientific evidence. Moreover, such a rigid standard would 
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be at odds with the Rules' liberal thrust and their general approach of 
relaxing the traditional barriers to "opinion" testimony. 

          (b) The Rules—especially Rule 702 —place appropriate limits on the 
admissibility of purportedly scientific evidence by assigning to the trial judge 
the task of ensuring that an expert's testimony both rests on a reliable 
foundation and is relevant to the task at hand. The reliability standard is 
established by Rule 702's requirement that an expert's testimony pertain to 
"scientific . . . knowledge," since the adjective "scientific" implies a 
grounding in science's methods and procedures, while the word "knowledge" 
connotes a body of known facts or of ideas inferred from such facts or 
accepted as true on good grounds. The Rule's requirement that the 
testimony "assist the trier of fact to understand the evidence or to determine 
a fact in issue" goes primarily to relevance by demanding a valid scientific 
connection to the pertinent inquiry as a precondition to admissibility. 

          (c) Faced with a proffer of expert scientific testimony under Rule 702, 
the trial judge, pursuant to Rule 104(a), must make a preliminary 
assessment of whether the testimony's underlying reasoning or methodology 
is scientifically valid and properly can be applied to the facts at issue. Many 
considerations will bear on the inquiry, including whether the theory or 
technique in question can be (and has been) tested, whether it has been 
subjected to peer review and publication, its known or potential error rate, 
and the existence and maintenance of standards controlling its operation, 
and whether it has attracted widespread acceptance within a relevant 
scientific community. The inquiry is a flexible one, and its focus must be 
solely on principles and methodology, not on the conclusions that they 
generate. Throughout, the judge should also be mindful of other applicable 
Rules. 

          (d) Cross-examination, presentation of contrary evidence, and careful 
instruction on the burden of proof, rather than wholesale exclusion under an 
uncompromising "general acceptance" standard, is the appropriate means 
by which evidence based on valid principles may be challenged. That even 
limited screening by the trial judge, on occasion, will prevent the jury from 
hearing of authentic scientific breakthroughs is simply a consequence of the 
fact that the Rules are not designed to seek cosmic understanding but, 
rather, to resolve legal disputes. 

          951 F.2d 1128 (CA9 1991), vacated and remanded. 

          BLACKMUN, J., delivered the opinion for a unanimous Court with 
respect to Parts I and II-A, and the opinion of the Court with respect to Parts 
II-B II-C, III, and IV, in which WHITE, O'CONNOR, SCALIA, KENNEDY, 
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SOUTER, and THOMAS, JJ., joined. REHNQUIST, C.J., filed an opinion 
concurring in part and dissenting in part, in which STEVENS, J., joined. 

          Michael H. Gottesman, Washington, DC, for petitioners. 

          Charles Fried, Cambridge, MA, for respondent. 

           Justice BLACKMUN delivered the opinion of the Court. 

          

[509 U.S. 582]

[125 L. Ed. 2d 476]

[113 S. Ct. 2791]

In this case we are called upon to determine the standard for admitting 
expert scientific testimony in a federal trial. 

I

          Petitioners Jason Daubert and Eric Schuller are minor children born 
with serious birth defects. They and their parents sued respondent in 
California state court, alleging that the birth defects had been caused by the 
mothers' ingestion of Bendectin, a prescription anti-nausea drug marketed 
by respondent. Respondent removed the suits to federal court on diversity 
grounds. 

          After extensive discovery, respondent moved for summary judgment, 
contending that Bendectin does not cause birth defects in humans and that 
petitioners would be unable to come forward with any admissible evidence 
that it does. In support of its motion, respondent submitted an affidavit of 
Steven H. Lamm, physician and epidemiologist, who is a well-credentialed 
expert on the risks from exposure to various chemical substances.1 Doctor 
Lamm stated that he had reviewed all the literature on Bendectin and 
human birth defects—more than 30 published studies involving over 
130,000 patients. No study had found Bendectin to be a human teratogen 
(i.e., a substance capable of causing malformations in fetuses). On the basis 
of this review, Doctor Lamm concluded that maternal use of Bendectin 
during the first trimester of pregnancy has not been shown to be a risk factor 
for human birth defects. 

[509 U.S. 583] 
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          Petitioners did not (and do not) contest this characterization of the 
published record regarding Bendectin. Instead, they responded to 
respondent's motion with the testimony of eight experts of their own, each 
of whom also possessed impressive credentials.2 These experts had 
concluded that Bendectin can cause birth defects. Their conclusions were 
based upon "in vitro" (test tube) and "in vivo" (live) animal studies that

[125 L. Ed. 2d 477] 

found a link between Bendectin and malformations; pharmacological 
studies of the chemical structure of Bendectin that purported to show 
similarities between the structure of the drug and that of other substances 
known to cause birth defects; and the "reanalysis" of previously

[113 S. Ct. 2792] 

published epidemiological (human statistical) studies. 

          The District Court granted respondent's motion for summary 
judgment. The court stated that scientific evidence is admissible only if the 
principle upon which it is based is " 'sufficiently established to have general 
acceptance in the field to which it belongs.' " 727 F.Supp. 570, 572 
(S.D.Cal.1989), quoting United States v. Kilgus, 571 F.2d 508, 510 (CA9 
1978). The court concluded that petitioners' evidence did not meet this 
standard. Given the vast body of epidemiological data concerning Bendectin, 
the court held, expert opinion which is not based on epidemiological 
evidence

[509 U.S. 584]

is not admissible to establish causation. 727 F.Supp., at 575. Thus, the 
animal-cell studies, live-animal studies, and chemical-structure analyses on 
which petitioners had relied could not raise by themselves a reasonably 
disputable jury issue regarding causation. Ibid. Petitioners' epidemiological 
analyses, based as they were on recalculations of data in previously 
published studies that had found no causal link between the drug and birth 
defects, were ruled to be inadmissible because they had not been published 
or subjected to peer review. Ibid.

          The United States Court of Appeals for the Ninth Circuit affirmed. 951 
F.2d 1128 (1991). Citing Frye v. United States, 54 App.D.C. 46, 47, 293 F. 
1013, 1014 (1923), the court stated that expert opinion based on a scientific 
technique is inadmissible unless the technique is "generally accepted" as 
reliable in the relevant scientific community. 951 F.2d, at 1129-1130. The 
court declared that expert opinion based on a methodology that diverges 
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"significantly from the procedures accepted by recognized authorities in the 
field . . . cannot be shown to be 'generally accepted as a reliable technique.' " 
Id., at 1130, quoting United States v. Solomon, 753 F.2d 1522, 1526 (CA9 
1985). 

          The court emphasized that other Courts of Appeals considering the 
risks of Bendectin had refused to admit reanalyses of epidemiological 
studies that had been neither published nor subjected to peer review. 951 
F.2d, at 1130-1131. Those courts had found unpublished reanalyses 
"particularly problematic in light of the massive weight of the original 
published studies supporting [respondent's] position, all of which had 
undergone full scrutiny from the scientific community." Id., at 1130. 
Contending that reanalysis is generally accepted by the scientific community 
only when it is subjected to verification and scrutiny by others in the field, 
the Court of Appeals rejected petitioners' reanalyses as "unpublished, not 
subjected to the normal peer review process and generated solely for use in 
litigation." Id., at 1131. The

[509 U.S. 585]

court concluded that petitioners' evidence provided an insufficient 
foundation to allow admission of expert testimony that Bendectin caused 
their injuries and, accordingly, that petitioners could not satisfy their burden 
of proving causation at trial. 

          We granted certiorari,506 U.S. 914, 113 S.Ct. 320, 121 L.Ed.2d 240 
(1992),

[125 L. Ed. 2d 478]

in light of sharp divisions among the courts regarding the proper standard 
for the admission of expert testimony. Compare, e.g., United States v. 
Shorter, 257 U.S.App.D.C. 358, 363-364, 809 F.2d 54, 59-60 (applying the 
"general acceptance" standard), cert. denied, 484 U.S. 817, 108 S.Ct. 71, 98 
L.Ed.2d 35 (1987), with DeLuca v. Merrell Dow Pharmaceuticals, Inc., 911 
F.2d 941, 955 (CA3 1990) (rejecting the "general acceptance" standard). 

II
A.

          In the 70 years since its formulation in the Frye case, the "general 
acceptance" test has been the dominant standard for determining the 
admissibility of novel scientific evidence at trial. See E. Green & C. Nesson, 
Problems, Cases, and Materials on Evidence 649 (1983). Although under 
increasing attack of late, the rule continues to be followed by a
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[113 S. Ct. 2793] 

majority of courts, including the Ninth Circuit.3

          The Frye test has its origin in a short and citation-free 1923 decision 
concerning the admissibility of evidence derived from a systolic blood 
pressure deception test, a crude precursor to the polygraph machine. In 
what has become a famous (perhaps infamous) passage, the then Court of 
Appeals for the District of Columbia described the device and its operation 
and declared: 

          "Just when a scientific principle or discovery crosses the line between 
the experimental and demonstrable stages

[509 U.S. 586]

is difficult to define. Somewhere in this twilight zone the evidential force of 
the principle must be recognized, and while courts will go a long way in 
admitting expert testimony deduced from a well-recognized scientific 
principle or discovery, the thing from which the deduction is made must be 
sufficiently established to have gained general acceptance in the particular 
field in which it belongs." 54 App.D.C., at 47, 293 F., at 1014 (emphasis 
added). 

          Because the deception test had "not yet gained such standing and 
scientific recognition among physiological and psychological authorities as 
would justify the courts in admitting expert testimony deduced from the 
discovery, development, and experiments thus far made," evidence of its 
results was ruled inadmissible. Ibid.

          The merits of the Frye test have been much debated, and scholarship 
on its proper scope and application is legion.4

[509 U.S. 587]

Petitioners' primary

[125 L. Ed. 2d 479]

attack, however, is not on the content but on the continuing authority of the 
rule. They contend that the Frye test was superseded by the adoption of the 
Federal Rules of Evidence.5 We agree. 

          We interpret the legislatively-enacted Federal Rules of Evidence as we 
would any statute. Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 163, 109 
S.Ct. 439, 446, 102 L.Ed.2d 445 (1988). Rule 402 provides the baseline: 
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          "All relevant evidence is admissible, except as otherwise provided by 
the Constitution of the United States, by Act of

[113 S. Ct. 2794]

Congress, by these rules, or by other rules prescribed by the Supreme Court 
pursuant to statutory authority. Evidence which is not relevant is not 
admissible." 

          "Relevant evidence" is defined as that which has "any tendency to 
make the existence of any fact that is of consequence to the determination of 
the action more probable or less probable than it would be without the 
evidence." Rule 401. The Rule's basic standard of relevance thus is a liberal 
one. 

          Frye, of course, predated the Rules by half a century. In United States 
v. Abel, 469 U.S. 45, 105 S.Ct. 465, 83 L.Ed.2d 450 (1984), we considered 
the pertinence of background common law in interpreting the Rules of 
Evidence. We noted that the Rules occupy the field, id., at 49, 105 S.Ct., at 
467, but, quoting Professor Cleary, the Reporter,

[509 U.S. 588] 

explained that the common law nevertheless could serve as an aid to their 
application: 

          "In principle, under the Federal Rules no common law of evidence 
remains. 'All relevant evidence is admissible, except as otherwise provided. . 
. .' In reality, of course, the body of common law knowledge continues to 
exist, though in the somewhat altered form of a source of guidance in the 
exercise of delegated powers." Id., at 51-52, 105 S.Ct., at 469. 

          We found the common-law precept at issue in the Abel case entirely 
consistent with Rule 402's general requirement of admissibility, and 
considered it unlikely that the drafters had intended to change the rule. Id., 
at 50-51, 105 S.Ct., at 468-469. In Bourjaily v. United States, 483 U.S. 171, 
107 S.

[125 L. Ed. 2d 480] 

Ct. 2775, 97 L.Ed.2d 144 (1987), on the other hand, the Court was unable to 
find a particular common-law doctrine in the Rules, and so held it 
superseded. 

          Here there is a specific Rule that speaks to the contested issue. Rule 
702, governing expert testimony, provides: 
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                    "If scientific, technical, or other specialized knowledge will assist 
the trier of fact to understand the evidence or to determine a fact in issue, a 
witness qualified as an expert by knowledge, skill, experience, training, or 
education, may testify thereto in the form of an opinion or otherwise." 

          Nothing in the text of this Rule establishes "general acceptance" as an 
absolute prerequisite to admissibility. Nor does respondent present any 
clear indication that Rule 702 or the Rules as a whole were intended to 
incorporate a "general acceptance" standard. The drafting history makes no 
mention of Frye, and a rigid "general acceptance" requirement would be at 
odds with the "liberal thrust" of the Federal Rules and their "general 
approach of relaxing the traditional barriers to 'opinion' testimony." Beech 
Aircraft Corp. v. Rainey, 488 U.S., at 169, 109 S.Ct., at 450 (citing Rules 701 
to 705). See also Weinstein, Rule 702 of the Federal Rules of Evidence is

[509 U.S. 589] 

Sound; It Should Not Be Amended, 138 F.R.D. 631, 631 (1991) ("The Rules 
were designed to depend primarily upon lawyer-adversaries and sensible 
triers of fact to evaluate conflicts"). Given the Rules' permissive backdrop 
and their inclusion of a specific rule on expert testimony that does not 
mention "general acceptance," the assertion that the Rules somehow 
assimilated Frye is unconvincing. Frye made "general acceptance" the 
exclusive test for admitting expert scientific testimony. That austere 
standard, absent from and incompatible with the Federal Rules of Evidence, 
should not be applied in federal trials.6

B

          That the Frye test was displaced by the Rules of Evidence does not 
mean,

[113 S. Ct. 2795] 

however, that the Rules themselves place no limits on the admissibility of 
purportedly scientific evidence.7 Nor is the trial judge disabled from 
screening such evidence. To the contrary, under the Rules the trial judge 
must ensure that any and all scientific testimony or evidence admitted is not 
only relevant, but reliable. 

          The primary locus of this obligation is Rule 702, which clearly 
contemplates some degree of regulation of the subjects and theories about 
which an expert may testify. "If scientific, technical, or other specialized 
knowledge will assist the trier of fact to understand the evidence or to 
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determine a fact in issue" an expert "may testify thereto." The subject of an 
expert's testimony must

[509 U.S. 590] 

be "scientific . . . 

[125 L. Ed. 2d 481]

knowledge." 8 The adjective "scientific" implies a grounding in the methods 
and procedures of science. Similarly, the word "knowledge" connotes more 
than subjective belief or unsupported speculation. The term "applies to any 
body of known facts or to any body of ideas inferred from such facts or 
accepted as truths on good grounds." Webster's Third New International 
Dictionary 1252 (1986). Of course, it would be unreasonable to conclude that 
the subject of scientific testimony must be "known" to a certainty; arguably, 
there are no certainties in science. See, e.g., Brief for Nicolaas Bloembergen 
et al. as Amici Curiae 9 ("Indeed, scientists do not assert that they know 
what is immutably 'true'—they are committed to searching for new, 
temporary theories to explain, as best they can, phenomena"); Brief for 
American Association for the Advancement of Science and the National 
Academy of Sciences as Amici Curiae 7-8 ("Science is not an encyclopedic 
body of knowledge about the universe. Instead, it represents a process for 
proposing and refining theoretical explanations about the world that are 
subject to further testing and refinement") (emphasis in original). But, in 
order to qualify as "scientific knowledge," an inference or assertion must be 
derived by the scientific method. Proposed testimony must be supported by 
appropriate validation—i.e., "good grounds," based on what is known. In 
short, the requirement that an expert's testimony pertain to "scientific 
knowledge" establishes a standard of evidentiary reliability.9

[509 U.S. 591]

          Rule 702 further requires that the evidence or testimony "assist the 
trier of fact to understand the evidence or to determine a fact in issue." This 
condition goes primarily to relevance. "Expert testimony which does not 
relate to any issue in the case is not relevant and, ergo, non-helpful." 3 
Weinstein & Berger ¶ 702[02], p. 702-18. See also United States v. 
Downing, 753 F.2d 1224, 1242 (CA3 1985) ("An additional consideration

[113 S. Ct. 2796] 

under Rule 702—and another aspect of relevancy —is whether expert 
testimony proffered in the case is sufficiently tied to the facts of the case that 
it will aid the jury in resolving a factual dispute"). The consideration has 
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been aptly described by Judge Becker as one of "fit." Ibid. "Fit" is not always 
obvious,

[125 L. Ed. 2d 482]

and scientific validity for one purpose is not necessarily scientific validity for 
other, unrelated purposes. See Starrs, Frye v. United States Restructured 
and Revitalized: A Proposal to Amend Federal Evidence Rule 702, and 26 
Jurimetrics J. 249, 258 (1986). The study of the phases of the moon, for 
example, may provide valid scientific "knowledge" about whether a certain 
night was dark, and if darkness is a fact in issue, the knowledge will assist 
the trier of fact. However (absent creditable grounds supporting such a link), 
evidence that the moon was full on a certain night will not assist the trier of 
fact in determining whether an individual was unusually likely to have 
behaved irrationally on that night. Rule 702's "helpfulness"

[509 U.S. 592] 

standard requires a valid scientific connection to the pertinent inquiry as a 
precondition to admissibility. 

          That these requirements are embodied in Rule 702 is not surprising. 
Unlike an ordinary witness, see Rule 701, an expert is permitted wide 
latitude to offer opinions, including those that are not based on first-hand 
knowledge or observation. See Rules 702 and 703. Presumably, this 
relaxation of the usual requirement of first-hand knowledge—a rule which 
represents "a 'most pervasive manifestation' of the common law insistence 
upon 'the most reliable sources of information,' " Advisory Committee's 
Notes on Fed.Rule Evid. 602 (citation omitted)—is premised on an 
assumption that the expert's opinion will have a reliable basis in the 
knowledge and experience of his discipline. 

C

          Faced with a proffer of expert scientific testimony, then, the trial judge 
must determine at the outset, pursuant to Rule 104(a),10 whether the expert 
is proposing to testify to (1) scientific knowledge that (2) will assist the trier 
of fact to understand or determine a fact in issue.11 This entails a preliminary 
assessment of whether the reasoning or methodology

[509 U.S. 593]

underlying the testimony is scientifically valid and of whether that reasoning 
or methodology properly can be applied to the facts in issue. We are 
confident that federal judges possess the capacity to undertake this review. 
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Many factors will bear on the inquiry, and we do not presume to set out a 
definitive checklist or test. But some general observations are appropriate. 

          Ordinarily, a key question to be answered in determining whether

[125 L. Ed. 2d 483]

a theory or technique is scientific knowledge that will assist the trier of fact 
will be whether it can be (and has been) tested. "Scientific methodology 
today is based on generating hypotheses and testing them to see if they can 
be falsified; indeed, this methodology is what distinguishes science from 
other fields of human inquiry." Green, at 645. See also C. Hempel, 
Philosophy of Natural Science 49 (1966)

[113 S. Ct. 2797]

("[T]he statements constituting a scientific explanation must be capable of 
empirical test"); K. Popper, Conjectures and Refutations: The Growth of 
Scientific Knowledge 37 (5th ed. 1989) ("[T]he criterion of the scientific 
status of a theory is its falsifiability, or refutability, or testability"). 

          Another pertinent consideration is whether the theory or technique has 
been subjected to peer review and publication. Publication (which is but one 
element of peer review) is not a sine qua non of admissibility; it does not 
necessarily correlate with reliability, see S. Jasanoff, The Fifth Branch: 
Science Advisors as Policymakers 61-76 (1990), and in some instances well-
grounded but innovative theories will not have been published, see 
Horrobin, The Philosophical Basis of Peer Review and the Suppression of 
Innovation, 263 J.Am.Med.Assn. 1438 (1990). Some propositions, 
moreover, are too particular, too new, or of too limited interest to be 
published. But submission to the scrutiny of the scientific community is a 
component of "good science," in part because it increases the likelihood that 
substantive flaws in methodology will be detected. See J. Ziman, Reliable 
Knowledge: An Exploration

[509 U.S. 594]

of the Grounds for Belief in Science 130-133 (1978); Relman and Angell, 
How Good Is Peer Review?, 321 New Eng.J.Med. 827 (1989). The fact of 
publication (or lack thereof) in a peer-reviewed journal thus will be a 
relevant, though not dispositive, consideration in assessing the scientific 
validity of a particular technique or methodology on which an opinion is 
premised. 

          Additionally, in the case of a particular scientific technique, the court 
ordinarily should consider the known or potential rate of error, see, e.g., 
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United States v. Smith, 869 F.2d 348, 353-354 (CA7 1989) (surveying 
studies of the error rate of spectrographic voice identification technique), 
and the existence and maintenance of standards controlling the technique's 
operation. See United States v. Williams, 583 F.2d 1194, 1198 (CA2 1978) 
(noting professional organization's standard governing spectrographic 
analysis), cert. denied, 439 U.S. 1117, 99 S.Ct. 1025, 59 L.Ed.2d 77 (1979). 

          Finally, "general acceptance" can yet have a bearing on the inquiry. A 
"reliability assessment does not require, although it does permit, explicit 
identification of a relevant scientific community and an express 
determination of a particular degree of acceptance within that community." 
United States v. Downing, 753 F.2d, at 1238. See also 3 Weinstein & Berger 
¶ 702[03], pp. 702-41 to 702-42. Widespread acceptance can be an 
important factor in ruling particular evidence admissible, and "a known 
technique that has been able to attract only minimal support within the 
community," Downing, supra, at 1238, may properly be viewed with 
skepticism. 

          The inquiry envisioned by Rule

[125 L. Ed. 2d 484]

702 is, we emphasize, a flexible one.12 Its overarching subject is the scientific 
validity—

[509 U.S. 595]

and thus the evidentiary relevance and reliability —of the principles that 
underlie a proposed submission. The focus, of course, must be solely on 
principles and methodology, not on the conclusions that they generate. 

          Throughout, a judge assessing a proffer of expert scientific testimony 
under Rule 702 should also be mindful of other applicable rules. Rule 703 
provides that expert opinions based on otherwise inadmissible

[113 S. Ct. 2798]

hearsay are to be admitted only if the facts or data are "of a type reasonably 
relied upon by experts in the particular field in forming opinions or 
inferences upon the subject." Rule 706 allows the court at its discretion to 
procure the assistance of an expert of its own choosing. Finally, Rule 403 
permits the exclusion of relevant evidence "if its probative value is 
substantially outweighed by the danger of unfair prejudice, confusion of the 
issues, or misleading the jury. . . ." Judge Weinstein has explained: "Expert 
evidence can be both powerful and quite misleading because of the difficulty 
in evaluating it. Because of this risk, the judge in weighing possible prejudice 



Daubert v. Merrell Dow Pharmaceuticals, Inc, 509 U.S. 579, 113 
S.Ct. 2786, 125 L.Ed.2d 469 (1993)

against probative force under Rule 403 of the present rules exercises more 
control over experts than over lay witnesses." Weinstein, 138 F.R.D., at 632. 

III

          We conclude by briefly addressing what appear to be two underlying 
concerns of the parties and amici in this case. Respondent expresses 
apprehension that abandonment of "general acceptance" as the exclusive 
requirement for admission will result in a "free-for-all" in which befuddled 
juries are confounded by absurd and irrational pseudoscientific assertions.

[509 U.S. 596] 

In this regard respondent seems to us to be overly pessimistic about the 
capabilities of the jury, and of the adversary system generally. Vigorous 
cross-examination, presentation of contrary evidence, and careful 
instruction on the burden of proof are the traditional and appropriate means 
of attacking shaky but admissible evidence. See Rock v. Arkansas, 483 U.S. 
44, 61, 107 S.Ct. 2704, 2714, 97 L.Ed.2d 37 (1987). Additionally, in the event 
the trial court concludes that the scintilla of evidence presented supporting a 
position is insufficient to allow a reasonable juror to conclude that the 
position more likely than not is true, the court remains free to direct a 
judgment, Fed.Rule Civ.Proc. 50(a), and likewise to grant summary 
judgment, Fed.Rule Civ.Proc. 56. Cf., e.g., Turpin v. Merrell Dow 
Pharmaceuticals, Inc., 959 F.2d 1349 (CA6) (holding that scientific evidence 
that provided foundation for expert testimony, viewed in the light most 
favorable to plaintiffs, was not sufficient to allow a jury to find it more 
probable than not that defendant

[125 L. Ed. 2d 485]

caused plaintiff's injury), cert. denied, 506 U.S. 826, 113 S.Ct. 84, 121 
L.Ed.2d 47 (1992); Brock v. Merrell Dow Pharmaceuticals, Inc., 874 F.2d 
307 (CA5 1989) (reversing judgment entered on jury verdict for plaintiffs 
because evidence regarding causation was insufficient), modified, 884 F.2d 
166 (CA5 1989), cert. denied, 494 U.S. 1046, 110 S.Ct. 1511, 108 L.Ed.2d 646 
(1990); Green 680-681. These conventional devices, rather than wholesale 
exclusion under an uncompromising "general acceptance" test, are the 
appropriate safeguards where the basis of scientific testimony meets the 
standards of Rule 702. 

          Petitioners and, to a greater extent, their amici exhibit a different 
concern. They suggest that recognition of a screening role for the judge that 
allows for the exclusion of "invalid" evidence will sanction a stifling and 
repressive scientific orthodoxy and will be inimical to the search for truth. 
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See, e.g., Brief for Ronald Bayer et al. as Amici Curiae. It is true that open 
debate is an essential part of both legal and scientific analyses. Yet there are 
important differences between the quest for truth in the courtroom and the 
quest

[509 U.S. 597] 

for truth in the laboratory. Scientific conclusions are subject to perpetual 
revision. Law, on the other hand, must resolve disputes finally and quickly. 
The scientific project is advanced by broad and wide-ranging consideration 
of a multitude of hypotheses, for those that are incorrect will eventually be 
shown to be so, and that in itself is an advance. Conjectures that are 
probably wrong are of little use, however, in the project of reaching a quick, 
final, and binding legal judgment—often of great consequence —about a 
particular set of events in the past. We recognize that in practice, a 
gatekeeping role for the judge, no matter how flexible, inevitably on occasion 
will prevent the jury from learning of authentic

[113 S. Ct. 2799] 

insights and innovations. That, nevertheless, is the balance that is struck by 
Rules of Evidence designed not for the exhaustive search for cosmic 
understanding but for the particularized resolution of legal disputes.13

IV

          To summarize: "general acceptance" is not a necessary precondition to 
the admissibility of scientific evidence under the Federal Rules of Evidence, 
but the Rules of Evidence—especially Rule 702—do assign to the trial judge 
the task of ensuring that an expert's testimony both rests on a reliable 
foundation and is relevant to the task at hand. Pertinent evidence based on 
scientifically valid principles will satisfy those demands. 

          The inquiries of the District Court and the Court of Appeals focused 
almost exclusively on "general acceptance," as gauged by publication and the 
decisions of other courts. Accordingly,

[509 U.S. 598]

the judgment of the Court of Appeals is vacated and the case is remanded for 
further proceedings consistent with this opinion. 

          It is so ordered.

[125 L. Ed. 2d 486] 
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           Chief Justice REHNQUIST, with whom Justice STEVENS joins, 
concurring in part and dissenting in part. 

          The petition for certiorari in this case presents two questions: first, 
whether the rule of Frye v. United States, 54 App.D.C. 46, 293 F. 1013 
(1923), remains good law after the enactment of the Federal Rules of 
Evidence; and second, if Frye remains valid, whether it requires expert 
scientific testimony to have been subjected to a peer-review process in order 
to be admissible. The Court concludes, correctly in my view, that the Frye 
rule did not survive the enactment of the Federal Rules of Evidence, and I 
therefore join Parts I and II-A of its opinion. The second question presented 
in the petition for certiorari necessarily is mooted by this holding, but the 
Court nonetheless proceeds to construe Rules 702 and 703 very much in the 
abstract, and then offers some "general observations." Ante, at 593. 

          "General observations" by this Court customarily carry great weight 
with lower federal courts, but the ones offered here suffer from the flaw 
common to most such observations—they are not applied to deciding 
whether or not particular testimony was or was not admissible, and 
therefore they tend to be not only general, but vague and abstract. This is 
particularly unfortunate in a case such as this, where the ultimate legal 
question depends on an appreciation of one or more bodies of knowledge 
not judicially noticeable, and subjec to different interpretations in the briefs 
of the parties and their amici. Twenty-two amicus briefs have been filed in 
the case, and indeed the Court's opinion contains no less than 37 citations to 
amicus briefs and other secondary sources. 

[509 U.S. 599] 

          The various briefs filed in this case are markedly different from typical 
briefs, in that large parts of them do not deal with decided cases or statutory 
language—the sort of material we customarily interpret. Instead, they deal 
with definitions of scientific knowledge, scientific method, scientific validity, 
and peer review—in short, matters far afield from the expertise of judges. 
This is not to say that such materials are not useful or even necessary in 
deciding how Rule 703 should be applied; but it is to say that the unusual 
subject matter should cause us to proceed with great caution in deciding 
more than we have to, because our reach can so easily exceed our grasp. 

          But even if it were desirable to make "general observations" not 
necessary to decide

[113 S. Ct. 2800]
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the questions presented, I cannot subscribe to some of the observations 
made by the Court. In Part II-B, the Court concludes that reliability and 
relevancy are the touchstones of the admissibility of expert testimony. Ante, 
at 590-592. Federal Rule of Evidence 402 provides, as the Court points out, 
that "[e]vidence which is not relevant is not admissible." But there is no 
similar reference in the Rule to "reliability." The Court constructs its 
argument by parsing the language "[i]f scientific, technical, or other 
specialized

[125 L. Ed. 2d 487]

knowledge will assist the trier of fact to understand the evidence or to 
determine a fact in issue . . . an expert . . . may testify thereto. . . ." Fed.Rule 
Evid. 702. It stresses that the subject of the expert's testimony must be 
"scientific . . . knowledge," and points out that "scientific" "implies a 
grounding in the methods and procedures of science," and that the word 
"knowledge" "connotes more than subjective belief or unsupported 
speculation." Ante, at 590. From this it concludes that "scientific knowledge" 
must be "derived by the scientific method." Ibid. Proposed testimony, we are 
told, must be supported by "appropriate validation." Ante at , at 590. 
Indeed, in footnote 9, the Court decides that "[i]n a case involving scientific 
evidence, evidentiary

[509 U.S. 600]

reliability will be based upon scientific validity." Ante, at 591, n. 9 
(emphasis in original). 

          Questions arise simply from reading this part of the Court's opinion, 
and countless more questions will surely arise when hundreds of district 
judges try to apply its teaching to particular offers of expert testimony. Does 
all of this dicta apply to an expert seeking to testify on the basis of "technical 
or other specialized knowledge"—the other types of expert knowledge to 
which Rule 702 applies—or are the "general observations" limited only to 
"scientific knowledge"? What is the difference between scientific knowledge 
and technical knowledge; does Rule 702 actually contemplate that the 
phrase "scientific, technical, or other specialized knowledge" be broken 
down into numerous subspecies of expertise, or did its authors simply pick 
general descriptive language covering the sort of expert testimony which 
courts have customarily received? The Court speaks of its confidence that 
federal judges can make a "preliminary assessment of whether the reasoning 
or methodology underlying the testimony is scientifically valid and of 
whether that reasoning or methodology properly can be applied to the facts 
in issue." Ante, at 592-93. The Court then states that a "key question" to be 
answered in deciding whether something is "scientific knowledge" "will be 
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whether it can be (and has been) tested." Ante, at . Following this sentence 
are three quotations from treatises, which speak not only of empirical 
testing, but one of which states that "the criterion of the scientific status of a 
theory is its falsifiabilit , or refutability, or testability," Ibid. 

          I defer to no one in my confidence in federal judges; but I am at a loss 
to know what is meant when it is said that the scientific status of a theory 
depends on its "falsifiability," and I suspect some of them will be, too. 

          I do not doubt that Rule 702 confides to the judge some gatekeeping 
responsibility in deciding questions of the admissibility of proffered expert 
testimony. But I do not think

[509 U.S. 601] 

it imposes on them either the obligation or the authority to become amateur 
scientists in order to perform that role. I think the Court would be far better 
advised in this case to decide only the questions presented, and to leave the 
further development of this important area of the law to future cases. 

* The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. See 
United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 
50 L.Ed. 499. 

1. Doctor Lamm received his master's and doctor of medicine degrees from 
the University of Southern California. He has served as a consultant in birth-
defect epidemiology for the National Center for Health Statistics and has 
published numerous articles on the magnitude of risk from exposure to 
various chemical and biological substances. App. 34-44. 

2. For example, Shanna Helen Swan, who received a master's degree in 
biostatics from Columbia University and a doctorate in statistics from the 
University of California at Berkeley, is chief of the section of the California 
Department of Health and Services that determines causes of birth defects, 
and has served as a consultant to the World Health Organization, the Food 
and Drug Administration, and the National Institutes of Health. App. 113-
114, 131-132. Stewart A. Newman, who received his master's and a doctorate 
in chemistry from Columbia University and the University of Chicago, 
respectively, is a professor at New York Medical College and has spent over a 
decade studying the effect of chemicals on limb development. App. 54-56. 
The credentials of the others are similarly impressive. See App. 61-66, 73-
80, 148-153, 187-192, and Attachment to Petitioners' Opposition to 
Summary Judgment, Tabs 12, 20, 21, 26, 31, 32. 
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3. For a catalogue of the many cases on either side of this controversy, see P. 
Gianelli & E. Imwinkelried, Scientific Evidence § 1-5, pp. 10-14 (1986 & 
Supp.1991). 

4. See, e.g., Green, Expert Witnesses and Sufficiency of Evidence in Toxic 
Substances Litigation: The Legacy of Agent Orange and Bendectin 
Litigation, 86 Nw.U.L.Rev. 643 (1992) (hereinafter Green); Becker & 
Orenstein, The Federal Rules of Evidence After Sixteen Years—the Effect of 
"Plain Meaning" Jurisprudence, the Need for an Advisory Committee on the 
Rules of Evidence, and Suggestions for Selective Revision of the Rules, 60 
Geo.Wash.L.Rev. 857, 876-885 (1992); Hanson, "James Alphonso Frye is 
Sixty-Five Years Old; Should He Retire?," 16 W.St.U.L.Rev. 357 (1989); 
Black, A Unified Theory of Scientific Evidence, 56 Ford.L.Rev. 595 (1988); 
Imwinkelried, The "Bases" of Expert Testimony: The Syllogistic Structure of 
Scientific Testimony, 67 N.C.L.Rev. 1 (1988); Proposals for a Model Rule on 
the Admissibility of Scientific Evidence, 26 Jurimetrics J. 235 (1986); 
Gianelli, The Admissibility of Novel Scientific Evidence: Frye v. United 
States, A Half-Century Later, 80 Colum.L.Rev. 1197 (1980); The Supreme 
Court, 1986 Term, 101 Harv.L.Rev. 7, 119, 125-127 (1987). 

Indeed, the debates over Frye are such a well-established part of the 
academic landscape that a distinct term—"Frye-ologist" has been advanced 
to describe those who take part. See Behringer, Introduction, Proposals for a 
Model Rule on the Admissibility of Scientific Evidence, 26 Jurimetrics J., at 
239, quoting Lacey, Scientific Evidence, 24 Jurimetrics J. 254, 264 (1984). 

5. Like the question of Frye' § merit, the dispute over its survival has divided 
courts and commentators. Compare, e.g., United States v. Williams, 583 
F.2d 1194 (CA2 1978), cert. denied, 439 U.S. 1117, 99 S.Ct. 1025, 59 L.Ed.2d 
77 (1979) (Frye is superseded by the Rules of Evidence), with 
Christopherson v. Allied-Signal Corp., 939 F.2d 1106, 1111, 1115-1116 (CA5 
1991) (en banc) (Frye and the Rules coexist), cert. denied, 503 U.S. 912, 112 
S.Ct. 1280, 117 L.Ed.2d 506 (1992), 3 J. Weinstein & M. Berger, Weinstein's 
Evidence ¶ 702[03], pp. 702-36 to 702-37 (1988) (hereinafter Weinstein & 
Berger) (Frye is dead), and M. Graham, Handbook of Federal Evidence § 
703.2 (2d ed. 1991) (Frye lives). See generally P. Gianelli & E. Imwinkelried, 
Scientific Evidence § 1-5, pp. 28-29 (1986 & Supp.1991) (citing authorities). 

6. Because we hold that Frye has been superseded and base the discussion 
that follows on the content of the congressionally-enacted Federal Rules of 
Evidence, we do not address petitioners' argument that application of the 
Frye rule in this diversity case, as the application of a judge-made rule 
affecting substantive rights, would violate the doctrine of Erie R. Co. v. 
Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938). 
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7. THE CHIEF JUSTICE "do[es] not doubt that Rule 702 confides to the 
judge some gatekeeping responsibility," post, at 600, but would neither say 
how it does so, nor explain what that role entails. We believe the better 
course is to note the nature and source of the duty. 

8. Rule 702 also applies to "technical, or other specialized knowledge." Our 
discussion is limited to the scientific context because that is the nature of the 
expertise offered here. 

9. We note that scientists typically distinguish between "validity" (does the 
principle support what it purports to show?) and "reliability" (does 
application of the principle produce consistent results?). See Black, A 
Unified Theory of Scientific Evidence, 56 Ford.L.Rev. 595, 599 (1988). 
Although "the difference between accuracy, validity, and reliability may be 
such that each is distinct from the other by no more than a hen's kick," 
Starrs, Frye v. United States Restructured and Revitalized: A Proposal to 
Amend Federal Evidence Rule 702, 26 Jurimetrics J. 249, 256 (1986), our 
reference here is to evidentiary reliability that is, trustworthiness. Cf., e.g., 
Advisory Committee's Notes on Fed.Rule Evid. 602 (" '[T]he rule requiring 
that a witness who testifies to a fact which can be perceived by the senses 
must have had an opportunity to observe, and must have actually observed 
the fact' is a 'most pervasive manifestation' of the common law insistence 
upon 'the most reliable sources of information.' " (citation omitted)); 
Advisory Committee's Notes on Art. VIII of the Rules of Evidence (hearsay 
exceptions will be recognized only "under circumstances supposed to 
furnish guarantees of trustworthiness"). In a case involving scientific 
evidence, evidentiary reliability will be based upon scientific validity.

10. Rule 104(a) provides: 

"Preliminary questions concerning the qualification of a person to be a 
witness, the existence of a privilege, or the admissibility of evidence shall be 
determined by the court, subject to the provisions of subdivision (b) 
[pertaining to conditional admissions]. In making its determination it is not 
bound by the rules of evidence except those with respect to privileges." 
These matters should be established by a preponderance of proof. See 
Bourjaily v. United States, 483 U.S. 171, 175-176, 107 S.Ct. 2775, 2778-2779, 
97 L.Ed.2d 144 (1987). 

11. Although the Frye decision itself focused exclusively on "novel" scientific 
techniques, we do not read the requirements of Rule 702 to apply specially 
or exclusively to unconventional evidence. Of course, well-estab ished 
propositions are less likely to be challenged than those that are novel, and 
they are more handily defended. Indeed, theories that are so firmly 
established as to have attained the status of scientific law, such as the laws of 
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thermodynamics, properly are subject to judicial notice under Fed.Rule 
Evid. 201. 

12. A number of authorities have presented variat ons on the reliability 
approach, each with its own slightly different set of factors. See, e.g., 
Downing, 753 F.2d at 1238-1239 (on which our discussion draws in part); 3 
Weinstein & Berger ¶ 702[03], pp. 702-41 to 702-42 (on which the Downing 
court in turn partially relied); McCormick, Scientific Evidence: Defining a 
New Approach to Admissibility, 67 Iowa L.Rev. 879, 911-912 (1982); and 
Symposium on Science and the Rules of Evidence, 99 F.R.D. 187, 231 (1983) 
(statement by Margaret Berger). To the extent that they focus on the 
reliability of evidence as ensured by the scientific validity of its underlying 
principles, all these versions may well have merit, although we express no 
opinion regarding any of their particular details. 

13. This is not to say that judicial interpretation, as opposed to adjudicative 
factfinding, does not share basic characteristics of the scientific endeavor: 
"The work of a judge is in one sense enduring and in another ephemeral. . . . 
In the endless process of testing and retesting, there is a constant rejection 
of the dross and a constant retention of whatever is pure and sound and 
fine." B. Cardozo, The Nature of the Judicial Process 178, 179 (1921). 
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JUSTICE GARCIA delivered the opinion of the court.

This appeal arises from an administrative proceeding involving

a property tax assessment before the Cook County Board of Review

(BOR).  The respondent-taxpayer, Omni Chicago, filed a complaint

with the petitioner, the BOR, alleging that its property had been

overassessed in 1998.  After reviewing Omni's complaint, the BOR

refused to reduce the assessment.  Omni appealed to the Illinois

Property Tax Appeal Board (PTAB).  The PTAB conducted a hearing and

reduced the valuation of property from $48,296,794 to $43,250,000.

The PTAB relied on Omni's appraisal of the property, which focused

on the income approach to property valuation, to establish market

value.  The BOR appeals that decision, arguing the method of

valuation adopted by the PTAB was improper as a matter of law

because (1) it excluded the sales comparison approach, and (2) it

utilized a vague and expanded definition of market value based on

a hypothetical model with no basis in fact or law.  Because we
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agree with the BOR's first argument, which we find dispositive, we

reverse and remand.

BACKGROUND

Omni Chicago is the owner of real property located at 676

North Michigan Avenue in Chicago.  The subject property consists of

a 17,550-square-foot land parcel improved with an 8-year-old, 40-

story, mixed-use commercial building, containing approximately

485,000 square feet of building area.  The building is composed of

three distinct areas: (1) 139,193 square feet of office space; (2)

276,408 square feet of hotel space; and (3) 24,680 square feet of

retail space.  The subject property had a zoning classification

unique in the City of Chicago; it was zoned "planned development

428."     

For taxyear 1998, the Cook County assessor issued an

assessment for the subject property of $18,352,782.  This tax

liability, which was leveled at 38% for commercial property,

reflected a market value of $48,296,794.  Omni appealed both the

market value determination and the assessment level to the PTAB.

Omni alleged that the market value was overstated and that the

correct market value was $43,250,000.  

At a hearing before the PTAB, Omni introduced a written

appraisal by Arthur J. Murphy, Sr., of Urban Real Estate Research,

Inc., which valued the subject property at $43,250,000 as of

January 1, 1998.  Murphy testified that the subject property was

appraised as a fee simple estate, and he opined that it was being
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used for its highest and best use.  Murphy testified that although

he considered all three of the classic approaches to value the

subject property, he found neither the cost nor the sales

comparison approach was appropriate.  Concerning the cost approach,

Murphy testified that due to the unique character of the building,

adjustments in that approach would be too subjective.  He did not

employ the sales comparison approach because there had been no

sales of properties similar to the subject property within the

Chicago area with which to make a meaningful comparison.  Murphy,

therefore, relied on the income approach to value the subject

property.

Under the income approach, Murphy identified three profit

centers within the subject property: (1) the office space; (2) the

hotel; and (3) the retail space.  To estimate the value of the

office space, Murphy used historic office space rentals of four

buildings located in close proximity to the subject property.  The

four buildings contained between 250,000 and 500,000 square feet of

office space and ranged in age from 33 to 78 years old.  Using

rental information from the four previous years, Murphy established

a range of $19 to $37 per square foot effective gross rent.  Due to

the quality of the subject property, Murphy stabilized the base

rent at $25.50 per square foot.  Other income was stabilized at

$0.20 per square foot for a total of $27,839.  After analyzing the

competing market, Murphy estimated a vacancy and credit loss of

10.1%, which was stabilized at 10%.  These calculations resulted in
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an effective gross income (EGI) for the subject property's office

space of $3,222,318, or $23.15 per square foot.  

Murphy then ascertained allowable expenses at $1,501,197, or

$10.79 per square foot, by utilizing a 1997 report from the

Building Owners and Managers Association International (BOMA) and

other market data.  Murphy testified that the actual expenses

incurred by the subject property's office space were higher than

his estimate.  Murphy deducted the total expenses from the EGI for

a net operating income (NOI) of $1,721,121, or $12.37 per square

foot of net rentable area.

Murphy developed an overall capitalization rate of 17.2%.

Based on recent sales of office buildings in the market and

numerous published sources, Murphy estimated an overall rate of 10%

for the office space and a tax load of 7.2%, for a total rate of

17.2%.  He then estimated the market value of the office space at

$71.89 per square foot, or $10 million rounded.  

Murphy employed similar methods to estimate the market value

of the hotel area.  He stabilized four income streams for the hotel

that totaled $24,335,989: (1) the hotel rooms at $17,785,989; (2)

food and beverages at $4,450,000; (3) telecommunications at $1

million; and (4) miscellaneous revenues at $1.1 million.  Total

expenses were stabilized at $15,290,566.  In addition, $3,438,199

was deducted for reserves for the replacement or return of

furniture, fixtures, and equipment, resulting in an estimated NOI

of $5,307,224.  Murphy utilized an overall capitalization rate of
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17.7% and estimated a total value for the hotel area of $86,398 per

room, or $29,980,000 rounded.  

To estimate the value of the retail space, Murphy prepared a

separate, limited-scope appraisal, which used a different

methodology.  Murphy developed a model that represented an upscale

shopping area that surrounded the subject property.  Murphy treated

this shopping area as a super-regional mall with each retailer

dependent on the others for consumer traffic.  He explained that as

with existing super-regional malls, anchor stores would pay lower

rent per square foot than specialty stores.  Murphy's model

contained 300,000 square feet devoted to anchor stores and 310,000

square feet devoted to speciality stores.  Utilizing rental

information from nine buildings containing retail space and located

in the subject property's general area, Murphy concluded that the

lessor of the mall would rent the anchor space for $9.50 per square

foot and would rent space for the speciality stores at $60 per

square foot.  Based on these numbers, Murphy prepared a traditional

income approach to market value. 

Murphy attributed a total EGI to the model of $34,870,000, or

$57.16 per square foot.  He deducted a vacancy and collection loss

of 10%.  He also deducted operating expenses, personal property,

lease up and build out costs, replacements for reserves, and

business value resulting in an NOI before debt services of

$17,786,180, or $29.16 per square foot.  With a total

capitalization rate of 16.7%, Murphy estimated that the model mall
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had an estimated value of $106,504,072, or $174.60 per square foot.

Murphy then converted the model to a market value attributable to

the subject property, but he discounted the basement area because

it could not be used for public space.  Murphy's final estimate of

market value for the retail space was $3,270,000 rounded.  

After reconciling the value of each section, Murphy opined

that the subject property's total indicated market value as of

January 1, 1998, was $43,250,000.

At the conclusion of Murphy's testimony, the BOR moved for a

directed finding, arguing that the limited scope of Murphy's

appraisal and his reliance on the income approach was insufficient

to establish market value.  The PTAB denied the motion. 

  The BOR presented testimony of James Frommeyer, who prepared

a summary appraisal report.  Frommeyer prepared the report when he

was employed by the Cook County assessor's office and opined that

the subject property's fair market value as of January 1, 1998, was

$68 million.  Frommeyer did not personally inspect the subject

property, but he relied on descriptive information from an

independent 1994 appraisal, information from Omni Chicago's web

site and other records and reports archived with the BOR and county

assessor.  

Frommeyer testified that he utilized all three traditional

approaches to value.  Under the cost approach, Frommeyer analyzed

the sales of 18 properties ranging in size from 8,424 to 108,216

square feet that took place between May 1996 and July 1999.
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Although the properties were not located in the same "high-end

locale" as the subject property, they were located in comparable

high-end areas.  The sale prices for the 18 properties ranged from

$3 million to $55,900,000, or between $206.67 and $972.62 per

square foot.  After examining the sales and adjustments for size,

location, and utility, Frommeyer estimated a figure of $500 per

square foot of land area, or $8,775,000.  Frommeyer then used

Marshall & Swift's Commercial Estimator as a basis for a

replacement cost new and estimated the market value of the subject

property of $69,325,000.  

Under the sales approach, Frommeyer analyzed each area (hotel,

retail, and office space) independently.  Although he identified 12

hotels that sold between April 1987 and September 1999, he relied

on three sales that sold between January 1997 and December 1998 for

$46 million, $56.9 million, and $90.5 million.  The hotels were

built in 1972, 1974, and 1988 respective to their sale prices and

ranged in size from 184,250 to 368,800 square feet with 341 to 500

rooms.  Frommeyer made adjustments for size, age, location, and

condition and estimated the sale price per year for each room of

$134,897, $113,800, and $141,509.  He then utilized a figure of

$120,000 per room for the subject property's 347 rooms, estimating

a total market value of $41,640,000 for the hotel area of the

subject property. 

Concerning the retail space, Frommeyer examined 15 retail

sales in Chicago, but focused on four that were located near the
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subject property.  These retail spaces sold for between $5.4

million and $30.5 million, or $306.07 to $677.78 per square foot.

After making adjustments for location, size, age, and condition,

Frommeyer utilized a gross square footage for the retail area of

the subject property of 28,875 square feet with a value of $210 per

square foot for a total value of $6,063,750.  He also used a net

rentable area of 24,680 square feet and a unit value of $235 for an

indicated value of $5,700,800.  After reconciling these numbers,

Frommeyer testified that the total market value for the retail

space was $5.8 million.  

For the office space, Frommeyer identified seven sales of

multitenant office buildings in Chicago and relied on three of them

that were sold between April 1998 and June 1999 for prices ranging

from $98 million to $133,240,000. Although he could not

specifically recall the details of the adjustments, he testified

that adjustments for location, size, age, and condition were made.

Based on that information, Frommeyer opined that the unit value of

the subject property was $125 per square foot of gross building

area for a market value of $20,400,000.  He then utilized a unit

value for the subject property of $150 per square foot of net

rentable area based for a market value of $20,500,000.  He

reconciled these totals and opined that the market value of the

office space was $20,500,000.  The three areas combined for a total

market value of $68 million.  

Frommeyer based his income approach on the subject property's
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income and expenses for 1994 and 1995 and a forecast of the subject

property's 1996 income and expenses.  Frommeyer gathered this

information from an attorney's brief from a previous assessment and

a 1994 appraisal filed with the county assessor.  He also utilized

numerous industry reports.

Concerning the hotel area, Frommeyer testified that it had an

NOI of $7,761,097, to which he applied a loaded capitalization rate

of 18.6%, for a total value of $41,730,000.  Frommeyer combined the

office and retail area and developed two market values.  He opined

that the office and retail space had an NOI of $4,426,495.  He

applied a 16.85% loaded capitalization rate for a total value of

$26,270,000.  Frommeyer also used a stabilized net income of

$3,050,000, deducted at a 10% vacancy and collection loss, to which

he applied a partially loaded capitalization rate of 10.23%,

resulting in a total value of $26,820,000.  He reconciled these two

methods for a total market value of $26,270,000.  

Frommeyer testified that he gave equal weight to the sales

comparison and income approach, although the scales tipped slightly

to the income approach.  His final opinion was that the subject had

a total market value of $68 million as of January 1, 1998. 

Omni called Anthony Uzemack as a rebuttal witness.  Uzemack

completed a technical review of Frommeyer's appraisal report to

determine the accuracy and appropriateness of his conclusions.

Uzemack opined that Frommeyer's summary appraisal was not actually
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an appraisal under standards promulgated by the Uniform Standards

of Professional Appraisal Practice (USPAP), but it was merely a

report.  He testified that the report was too brief, lacked

substance, had no support material for the opinions, and lacked

explanation of how the appraiser arrived at his conclusions.  In

Uzemack's opinion, the report was unreliable.  

On cross-examination, Uzemack testified that, in his opinion,

it would be a "critical problem" if an appraiser omitted the sales

comparison approach for the subject property.

The PTAB found that the subject property was unique in the

Cook County market and that, when it considered all three

traditional approaches, the scale weighed toward the income

approach.  The PTAB found that the best evidence to estimate the

subject property's market value was the testimony, data and

analysis contained in the income approach to value performed by

Murphy on behalf of Omni.  On the other hand, the PTAB found that

the BOR's evidence, and in particular Frommeyer's appraisal, was

"very weak" and without explanations of methodologies or supporting

documentation.  Thus, the PTAB accepted Omni's market value of

$43,250,000, as of January 1, 1998.  It applied the 38% assessment

as originally set (the assessment level is no longer challenged),

for a total assessment of $16,435,000.  This appeal followed.

ANALYSIS

The BOR presents two issues for review.  The BOR first

contends: "The method of valuation adopted by the PTAB, which
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excluded the sales comparison approach to value, was improper as a

matter of law."  In response to the BOR's contention that this

issue raises a question of law, Omni responds that the PTAB merely

placed "more weight on [Mr.] Murphy's appraisal" and, therefore, is

neither contrary to law nor against the manifest weight of the

evidence   The PTAB responds its "decision as to market value is

not against the manifest weight of the evidence." 

In addition, the BOR argues that the PTAB, in accepting

certain premises underlying Mr. Murphy's appraisal, improperly

utilized a vague and expanded definition of market value based on

a hypothetical model with no basis in fact or law.  According to

the BOR, the Urban appraisal expanded the definition of market

value for the subject property to include three "new requirements":

the property must (1) meet all debt service requirements; (2)

generate enough cash to maintain and repair the physical plant; and

(3) provide sufficient net operating income to "allow a reasonable

annual cash equity return."  According to the BOR, the hypothetical

model "assumed that the subject retail space was part of a ***

'horizontal mall' comprised of other separately owned and operated

retail facilities located along Michigan Avenue."  The PTAB

presents no direct response to the BOR's second issue.  Omni

responds that the reliability of "Mr. Murphy's definition of market

value and his hypothetical model" were within the purview of the

PTAB's factual determinations and therefore not subject to de novo

review by this court as a question of law.    
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I. Standard of Review

Because we find the first issue presented by the BOR

dispositive of the appeal, we limit our determination of the

standard of review to that issue.    

The disagreement between the parties regarding the applicable

standard of review stems from their disagreement about the actual

issue on appeal.  The BOR, as appellant, challenges the method of

valuation utilized by the PTAB, which it contends is a question of

law.  Omni and the PTAB, as appellees, seek to turn our review into

one of assessing the competing evidence and, as such, this court's

review would be limited to determining whether the PTAB's decision

was against the manifest weight of the evidence.  We agree with the

BOR; the initial issue before us concerns the method of valuation

utilized by the PTAB to reduce the valuation of the Omni property

and, as such, presents a question of law.

As our supreme court stated in addressing a similar challenge:

"[W]e are not charged with the responsibility of determining the

market value of the subject property.  Rather, the central question

before us is whether the PTAB's decision to reduce petitioner's tax

assessments for the [1998] tax year[] was correct.  The

determination turns on whether petitioner employed a proper

valuation method in assessing the subject property."  Kankakee

County Board of Review v. Property Tax Appeal Board, 226 Ill. 2d

36, 50, 787 N.E.2d 363 (2007).  While our analysis does not begin

with a question of statutory construction as the supreme court's
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analysis did in Kankakee County Board of Review, the bottom-line

issue is the same: "[W]hether the PTAB considered appraisals that

utilized the proper methodology for the valuation of the subject

property.  This, too, is a legal question to be reviewed de novo.

Kankakee County Board of Review v. Property Tax Appeal Board, 131

Ill. 2d 1, 14[, 544 N.E.2d 762] (1989).  See also United Airlines,

Inc. v. Pappas, 348 Ill. App. 3d 563, 569[, 809 N.E.2d 735] (2004)

('This appeal requires us to examine the appropriateness of the

valuation methodology used by taxpayer's expert in valuing the

leasehold interest to support its objection to the leasehold's

assessed value. *** Therefore, our standard of review relating to

the question of law at issue in this appeal is de novo'); Board of

Review v. Property Tax Appeal Board, 304 Ill. App. 3d 535, 538[,

710 N.E.2d 915] (1999) ('Where the propriety of the method of

valuation is challenged *** the issue is one of law')."  Kankakee

County Board of Review, 226 Ill. 2d at 51. 

II.  Market Value

"Illinois law requires that all real property 'shall be valued

at its fair cash value, estimated at the price it would bring at a

fair, voluntary sale.' "  Chrysler Corp. v. Property Tax Appeal

Board, 69 Ill. App. 3d 207, 211, 387 N.E.2d 351 (1979), citing Ill.

Rev. Stat. 1971, ch. 120, par. 501.  "Fair cash value is synonymous

with fair market value."  People ex rel. Korzen v. American

Airlines, Inc., 39 Ill. 2d 11, 18, 233 N.E.2d 568 (1967);  Walsh v.

Property Tax Appeal Board, 181 Ill. 2d 228, 230, 692 N.E.2d 260

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.06&serialnum=1989133695&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2012439830
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.06&serialnum=1989133695&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2012439830
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.06&serialnum=2004293846&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2012439830
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.06&serialnum=2004293846&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2012439830
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.06&serialnum=1999120250&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2012439830
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.06&serialnum=1999120250&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2012439830
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.06&serialnum=1999120250&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2012439830
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(1998).  "Market values generally are the standard to be used in

valuing property for tax purposes."  Consolidation Coal Co. v.

Property Tax Appeal Board of the Department of Local Government

Affairs, 29 Ill. App. 3d 465, 470, 331 N.E.2d 122 (1975).  

In the absence of a "contemporaneous sale between parties

dealing at arm's length" that would be practically conclusive on

the issue of market value, valuation methods are employed to

estimate the property's fair market value.  Residential Real Estate

Co. v. Illinois Property Tax Appeal Board, 188 Ill. App. 3d 232,

242, 543 N.E.2d 1358 (1989).  There are three basic valuation

methods: the comparison approach, the income approach, and the

reproduction cost approach.  Chrysler Corp., 69 Ill. App. 3d at

211.  Generally, "[n]one of these methods *** provides conclusive

evidence of value but are only factors to be considered."

Residential Real Estate Co., 188 Ill. App. 3d at 243.  Professional

appraisals generally employ more than one method to determine

valuation; the use of more than one method in a single appraisal

serves as a check on the value reached by the other method or

methods.  See Willow Hill Grain, Inc. v. Property Tax Appeal Board,

187 Ill. App. 3d 9, 12-13, 549 N.E.2d 591 (1989) (appraisers for

appellee and appellant sought to "check" replacement cost approach

valuation "with that of actual sales transacted in the

marketplace").  In theory, the different valuation approaches

should lead to the same value.  "As this may not be the case in

practice, one of the duties of the professional appraiser is to
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weigh any disparate results in order to reach a determination that

best reflects the total true value of the property."  Chrysler

Corp., 69 Ill. App. 3d at 211.

III.  Sales Comparison or Market Approach

In the absence of market value set by a contemporaneous arm's-

length sale, "[t]he sales comparison approach *** is the preferred

method and should be used when market data [are] available."

United Airlines, 348 Ill. App. 3d at 572.  The sales approach is

often referred to as the market approach because it relies on sales

of comparable properties in the open market to reach a

determination of the subject property's true value.  See Willow

Hill Grain, Inc. v. Property Tax Appeal Board, 187 Ill. App. 3d 9,

549 N.E.2d 591 (1989) (sales comparison approach interchangeable

with market approach).  

The existence of market data is central to the market approach

valuation method.  United Airlines, 348 Ill. App. 3d at 572

(appraiser erred when he "failed to consider market data in

calculating the appraised value" (emphasis added)).  Market data

are sale prices of comparable properties to the subject property.

That we look first to market data to determine fair cash value

is long established.  "What constitutes market value is a question

of law, and is the price which the owner, if desirous of selling,

would under ordinary circumstances surrounding the sale of property

have sold the property for and what a person desirous of

purchasing, but not compelled to purchase, would have paid for it."
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City of Chicago v. Farwell, 286 Ill. 415, 419, 121 N.E. 795 (1918).

In Farwell, the supreme court held there are few instances where

the market value of property by sales comparison cannot be

established.  The exclusion of market valuation by sales comparison

is limited to "property [that] is of such nature and applied to

such special use that it cannot have a market value, such as a

church, college, cemetery, club house, or terminal of a railroad.

[Citations.]" (Emphasis added.)  Farwell, 286 Ill. at 420.      

The exclusion of the sales comparison approach in a taxpayer's

appraisal based on a claim of special use property has been

addressed in several appellate court cases: Chrysler Corp., 69 Ill.

App. 3d 207, United Airlines, 348 Ill. App. 3d 563, and Kendall

County Board of Review v. Property Tax Appeal Board, 337 Ill. App.

3d 735, 737-38, 787 N.E.2d 363 (2003).

In United Airlines, the appraisal presented on behalf of the

taxpayer was challenged as fatally flawed because it "failed to

consider available market data, [and therefore,] the appraisal

should be insufficient to overcome the presumption that the

assessment is correct as a matter of law."  United Airlines, 348

Ill. App. 3d at 570.  The taxpayer's appraisal did not use the

sales comparison approach to estimate market value because, relying

on our holding in Kendall County, "no evidence existed in the

record indicating a reasonable actual or potential market for the

property."   United Airlines, 348 Ill. App. 3d at 571.  The

appraiser's explanation for the failure to consider market data was
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that "comparable leases sufficient to derive a market rent figure

did not exist, [therefore he] used the cost approach to estimate

market rent."  United Airlines, 348 Ill. App. 3d at 570.  The

taxpayer argued that its appraiser properly used the reproduction

costs valuation method because "no market value can be determined."

United Airlines, 348 Ill. App. 3d at 571.  The taxpayer relied on

Kendall County, 337 Ill. App. 3d at 737-38, where we found the

record was "devoid" of any market for the subject

telecommunications facility built in an agricultural zone but not

salable as a telecommunications center, for its contention that no

sales comparison data need be presented so that it was proper to

rely solely on the "cost approach."  

In United Airlines, we rejected the comparison of terminal

baggage space to an outdated telecommunications facility, built

under a special permit, for purposes of determining whether market

data existed.  "We agree with collector that [the taxpayer's

appraiser] erred in failing to consider market data in calculating

the appraised value of the leasehold interest.  We are unpersuaded

by taxpayer's contention that the leasehold interest related to

special purpose property for which no market exists. *** The key

criterion in determining whether property is special purpose

property is 'whether the property is in fact so unique as to not be

salable, not what factors might or might not make it so unique.' "

United Airlines, 348 Ill. App. 3d at 572, quoting Chrysler Corp.,

69 Ill. App. 3d at 213. 
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We acknowledged that "the rental of an airport terminal may be

considered property of special use; [however,] we are not persuaded

that the lease of such property is 'so unique as to not be

salable.' "  United Airlines, 348 Ill. App. 3d at 572, quoting

Chrysler Corp., 69 Ill. App. 3d at 213.  We took note that "[t]he

airline industry consists of a multitude of airlines, many of which

would likely eagerly pursue available terminal space at what has

been known as the world's busiest airport."  United Airlines, 348

Ill. App. 3d at 572.  

In Chrysler Corp., the Second District rejected the school

unit's claim that massive size of the Chrysler plant warranted the

plant be characterized as "special purpose property" so that market

value could be determined by the reproduction cost approach alone

because of "insufficient evidence of market values."  Chrysler

Corp., 69 Ill. App. 3d at 211-12.  The school unit's appraiser

calculated the market value at $61 million, relying exclusively on

the reproduction cost approach.  Chrysler Corp., 69 Ill. App. 3d at

210.  The appraiser for Chrysler relied on two different methods of

valuation, the reproduction cost and the comparable sales, in

reaching a final market value of $23 million.  Chrysler Corp., 69

Ill. App. 3d at 209.  The PTAB, based primarily on the appraisal

submitted by the school unit, set the market value at $56 million.

Chrysler Corp., 69 Ill. App. 3d at 210.  In reversing, the court in

Chrysler Corp. noted that while it was true that there were no

sales of other plants of similar size in the surrounding area,
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"there were numerous sales of extremely large properties" that

could provide market data as to the value of the Chrysler plant.

Chrysler Corp., 69 Ill. App. 3d at 213.  The court grounded its

holding on the existence of such market data: "We hold, therefore,

that there was sufficient credible evidence of comparable sales for

these sales to be given significant weight as evidence of market

value.  It follows that the Property Tax Appeal Board's assignment

of valuation herein based solely on a reproduction cost method was

incorrect as a matter of law."  Chrysler Corp., 69 Ill. App. 3d at

214.

Here, neither Omni nor the PTAB contends the Omni property is

"special purpose property" so that no reliable market data are

available based on such a characterization of the property.

Nonetheless, the PTAB in its written decision accepted and adopted

Omni's assertion that the Omni property possessed a "unique

character" such that "there were no sales of building similar to

the subject within the Chicago area making a reliable sales

analysis problematical."  This claim made by Omni, accepted by the

PTAB, is similar to the claims made in United Airlines, and

Chrysler Corp.: no "reliable" market data are available to allow

for the use of the sales comparison approach.  But as we made clear

in United Airlines and Chrysler Corp., the test to determine

whether the sales comparison approach may be omitted is whether the

subject property is so unique as to not be salable, for which no

market exists. 
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Corp., the Omni appraiser's claim that no comparables existed is

suspect where he "made no independent examination of the other

properties discussed by [the report submitted by the BOR]." 

Chrysler Corp., 69 Ill. App. 3d at 210.  His silence on the

"comparability" issue was accepted without comment by the PTAB. 
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We note before the PTAB was a list of 34 sales in the BOR's

report offered as comparables to each of the three profit centers

for the Omni property: "sales [of] twelve Chicago hotels, fifteen

sales of retail sites, and the sales of seven multi-tenant offices

buildings."1  While the PTAB rejected the BOR's report "as not

contain[ing] enough detail and/or analysis to draw any reliable

conclusion of comparability," what is crucial is the PTAB's

implicit acknowledgment that comparable properties exist. This

implicit acknowledgment became explicit, according to the BOR's

brief, in Omni's own appraisal by its reliance on " ' comparable

sales' to estimate capitalization rates for the office and retail

components of the subject property."  The Omni appraiser used

historic office space rentals of four buildings located in close

proximity to the subject property to estimate the market value of

the office space; he used rental information from nine buildings

containing retail space in the same general vicinity to calculate

the market value of the retail space.  That market data of

comparable properties existed to sufficiently calculate market
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value under the sales comparison approach is reinforced by the

testimony of Omni's rebuttal expert witness: "I believe that the

three standard approaches to value had no problem being used in an

appraisal technique for this type of property. ***  I think it's a

critical problem to even venture a thought of wanting to omit the

sales comparison approach."  (Emphasis added.)  See United

Airlines, 348 Ill. App. 3d at 572 (airline appraiser "acknowledged

that leases with other airlines existed at O'Hare Airport" so as to

support conclusion that "leasehold interest is not so unique as to

not be salable and for which no market exists").

The PTAB's rejection of the evidence set forth in the sales

comparison approach offered by the BOR does not benefit Omni.  When

a party appeals an assessment in the PTAB, that party has the

burden of going forward with "'substantive, documentary evidence or

legal argument sufficient to challenge the correctness of the

assessment.'"  The Cook County Board of Review v. The Property Tax

Appeal Board, 334 Ill. App. 3d 56, 59, 777 N.E.2d 622 (2002),

quoting 86 Ill. Adm. Code §1910.63(b) (Conway Greene CD-ROM 2002).

The PTAB must look to the challenging party's submission of

substantive, documentary evidence to determine whether that party

has carried its burden of challenging the correctness of the

assessment.  Where the correctness of the assessment turns on

market value and there is evidence of a market for the subject

property, a taxpayer's submission that excludes the sales

comparison approach in assessing market value is insufficient as a
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before the de novo provision was added to the statute setting out

the procedure before the PTAB (35 ILCS 200/16-180 (West's 2005),

effective July 16, 2004), the taxpayer, as the party contesting

the assessment affirmed by the BOR, bears "the burden of going

forward [with proper and admissible] substantive, documentary

evidence *** sufficient to challenge the correctness of the

assessment of the subject property."  86 Ill. Adm. Code

§1910.63(b) (Conway Greene CD-ROM 2002). 
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matter of law.  "By failing to consider the sales comparison

approach in determining market value of the leasehold interest, we

conclude that taxpayer has not met its burden of demonstrating that

the assessment was incorrect by clear and convincing evidence."

United Airlines, 348 Ill. App. 3d 573; 86 Ill. Adm. Code

§1910.63(e) (Conway Greene CD-ROM 2002) ("inequity of the

assessments must be proved by clear and convincing evidence");

Chrysler Corp., 69 Ill. App. 3d at 214 (where there is evidence of

comparable sales, the PTAB's assignment of valuation based on the

exclusion of comparable sales is incorrect as a matter of law).2 

The importance of the market or sales comparison approach is

embodied in the Administrative Code, which governs the procedure

before the PTAB.  The Code provides that the PTAB generally

addresses either of two contentions in appeals regarding the

correct valuation of property for assessment purposes: "(1) the
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comparison approach would have resulted in unreliable estimates

of the fair market value of the Omni property.        
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subject property is not accurately assessed when its assessment is

compared to the assessment of other, similar properties in its

neighborhood; and/or (2) the market value of the subject property

is not accurately reflected in its assessment."  86 Ill. Adm. Code

§1910.65 (a) (Conway Greene CD-ROM 2002).  Regardless of the

contention under which the taxpayer proceeds, "it is recommended

that not less than three comparable properties be submitted.

Documentation must be submitted showing the similarity, proximity

and lack of distinguishing characteristics of the assessment

comparables to the subject property."  (Emphasis added.)  86 Ill.

Adm. Code §1910.65 (b) (Conway Greene CD-ROM 2002).         

 It is also no answer to call the sales approach

"problematical" in light of the "unique character" of the Omni

building.  Being problematical says nothing more than it might be

difficult to do.3  It falls within the duties of a professional

appraiser to reconcile any "disparate results" under other

valuation methods "in order to reach a determination that best

reflects the total value of the property."  Chrysler Corp., 69 Ill.

App. 3d at 211.  Based on the testimony of Omni's rebuttal expert

witness, it is a deviation of the duties of a professional

appraiser to omit the sales comparison approach in valuing the Omni
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property.  That there was evidence before the PTAB that comparable

property existed for purposes of determining the market value of

the Omni property is beyond contention as evidenced in both the

Omni appraisal and the report submitted by the BOR.  "It follows

that the Property Tax Appeal Board's assignment of a valuation

herein based solely on [the income] method was incorrect as a

matter of law."  Chrysler Corp., 69 Ill. App. 3d at 214.  "We agree

with collector that [taxpayer's appraiser] erred in failing to

consider market data in calculating the appraised value of the

leasehold interest."  United Airlines, 348 Ill. App. 3d at 572.  

In reaching this decision, we note the observation of the

Chrysler Corp. court: "[B]y using different methods of valuation a

county could change the taxes paid by a particular business just as

certainly as it could have done by using a different assessment

procedure ***."  Chrysler Corp., 69 Ill. App. 3d at 213.  The

ability to manipulate the amount of taxes due based on the

selection of the method of valuation is no less available to the

taxpayer.  See United Airlines, 348 Ill. App. 3d at 570 ("appraisal

should have been based in whole or in part on the sales comparison

approach, especially in light of the disparity between the monthly

rent of $606,000 computed by [taxpayer's appraiser utilizing the

cost approach] and the actual monthly rent paid by the taxpayer of

$4,300,000"). 

The concern expressed by the Chrysler Corp. court applies

equally here: "[T]he constitutional provision [regarding uniformity
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of assessment levels] highlights the strong public interest in

treating taxpayers in a uniform manner.  Relying solely on

reproduction cost [(here, the income approach)] when another method

is used to value all other property in a county is a practice that

should be tightly limited.  Likewise, characterization of one piece

of property among 12,000 [(here, many more we are sure)] *** is

something that should be done only as a last resort."  Chrysler

Corp., 69 Ill. App. 3d at 214.  Compare Walsh v. Property Tax

Appeal Board, 181 Ill. 2d 228, 235, 692 N.E.2d 260 (1998) ("To the

extent *** assessed valuations bear little relationship to true

fair cash value, they result in the unequal sharing of the

collective tax burden and thus violate the Property Tax Code, as

well as the Illinois Constitution's uniformity clause" (emphasis

added)).  Based on the PTAB's own finding that Omni's appraiser

"did not prepare a sales comparison approach because there were no

sales of similar properties in the Chicago area" the PTAB's

willingness to rely on this assertion conflicts with its obligation

to determine the property tax assessment "based upon equity and the

weight of evidence."  35 ILCS 200/16-185 (West Supp. 1993). 

As made clear by the three special use property cases, United

Airlines, Chrysler Corp., and Kendall County, the market or sales

comparison approach must be presented in a taxpayer appraisal to

satisfy Illinois case law that market value be established to

properly decide property tax assessment except where no market

exists for the sale of the property.  Omni does not venture a



1-04-2402

26

suggestion that there is no market for its blended mix of hotel,

office and retail stores so as to make its property not salable.

If the Omni building were put on the market tomorrow, and Omni were

really desirous of selling, there can be no doubt that the price

reached by Omni and a willing and well-financed buyer would be

based on the market prices of comparable properties.  The Omni

property does not approach the uniqueness of property for which

market value by sales comparison would be impossible to estimate.

We repeat the salient role the sales comparison approach plays in

estimating property value aptly expressed by Omni's own rebuttal

expert witness: "I think it's a critical problem to even venture a

thought of wanting to omit the sales comparison approach."

(Emphasis added.) 

The exclusion of the sales comparison or market approach in

light of the existence of market data regarding comparable

properties rendered Omni's appraisal insufficient as a matter of

law to challenge the correctness of the property tax assessment.

Consequently, the PTAB's reliance on that appraisal as "the best

evidence to estimate the subject property's market value" was

erroneous as a matter of law.   

Our resolution of this issue is dispositive of the appeal; we

need not address the BOR's other arguments.

CONCLUSION

For the reasons stated, we reverse the judgment of the PTAB

and direct that the assessment finalized by the Cook County Board
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of Review be reinstated.

Reversed and remanded with directions.

CAHILL, P.J., and WOLFSON, J., concur.



1-04-2402

28

REPORTER OF DECISIONS - ILLINOIS APPELLATE COURT
_________________________________________________________________

THE COOK COUNTY BOARD OF REVIEW,
Petitioner-Appellant,

v.
ILLINOIS PROPERTY TAX APPEAL BOARD,
an administrative agency created by 35 ILCS 200/7-5, and 
OMNI CHICAGO, taxpayer,

Respondents-Appellees.
________________________________________________________________

 No. 1-04-2402

 Appellate Court of Illinois
First District, First Division

Filed: July 28, 2008
__________________________________________________________________

JUSTICE GARCIA delivered the opinion of the court.
Cahill, P.J. and Wolfson, J., concur.

_________________________________________________________________
Petition for Review of Decision of the 

Property Tax Board and Docket Numbers.
_________________________________________________________________

For PETITIONER- Patrick T. Driscoll, Jr., Chief, Civil Actions Bureau
APPELLANT Whitney T. Carlisle, Assistant State's Attorney, Of Counsel

Michael C. Prinzi, Assistant State's Attorney, Of Counsel
RICHARD A. DEVINE
State's Attorney of Cook County
Richard J. Daley Center–Room 500
Chicago, Illinois 60602

For RESPONDENT-Gary Feinerman, Solicitor General
APPELLEE Diane M. Potts, Assistant Attorney General
Illinois Property LISA MADIGAN
Tax Appeal Board Attorney General State of Illinois

100 West Randolph Street, 12th Floor
Chicago, Illinois 60601

For RESPONDENT-Patrick C. Doody
APPELLEE Liat R. Meisler



1-04-2402

29

Omni Chicago FIELD & GOLAN
70 West Madison Street, Suite 1500
Chicago, Illinois 60602



1

REPORTER OF DECISIONS - ILLINOIS APPELLATE COURT
_________________________________________________________________

THE COOK COUNTY BOARD OF REVIEW,
Petitioner-Appellant,
v.

ILLINOIS PROPERTY TAX APPEAL BOARD,
an administrative agency created by 35 ILCS 200/7-5, and 
OMNI CHICAGO, taxpayer,

Respondents-Appellees.
________________________________________________________________

 No. 1-04-2402

 Appellate Court of Illinois
First District, First Division

Filed: September 8, 2008
__________________________________________________________________

JUSTICE GARCIA delivered the supplemental opinion of the court
 on denial of petition for rehearing.

Cahill, P.J., and Wolfson, J., concur.
_________________________________________________________________

Petition for Review of Decision of the 
Property Tax Board and Docket Numbers.

_________________________________________________________________
For PETITIONER- Patrick T. Driscoll, Jr., Chief, Civil Actions Bureau
APPELLANT Whitney T. Carlisle, Assistant State's Attorney, Of Counsel

Michael C. Prinzi, Assistant State's Attorney, Of Counsel
RICHARD A. DEVINE
State's Attorney of Cook County
Richard J. Daley Center–Room 500
Chicago, Illinois 60602

For RESPONDENT- Gary Feinerman, Solicitor General
APPELLEE Diane M. Potts, Assistant Attorney General
Illinois Property LISA MADIGAN
Tax Appeal Board Attorney General State of Illinois

100 West Randolph Street, 12th Floor
Chicago, Illinois 60601

For RESPONDENT- Patrick C. Doody
APPELLEE Liat R. Meisler
Omni Chicago FIELD & GOLAN

70 West Madison Street, Suite 1500
Chicago, Illinois 60602



2

FIRST DIVISION
September 8, 2008

No. 1-04-2402

THE COOK COUNTY BOARD OF REVIEW, ) Petition for 
) Review of Decision 

Petitioner-Appellant, ) of the Property Tax
)    Board and Docket

v. ) Numbers.
)

ILLINOIS PROPERTY TAX APPEAL BOARD )
and OMNI CHICAGO,                     ) No.  98 29670-C-3

)
Respondents-Appellees. )

JUSTICE GARCIA delivered the supplemental opinion of the

court on denial of petition for rehearing.

In its petition for rehearing, which Omni adopted, the PTAB

first contends rehearing should be granted "because the

appraisers agreed the income approach best measured Omni's market

value."  Our opinion does not challenge any "agreement" that

might have been reached regarding the "best approach."  We are

aware that in virtually every case involving appraisals of market

value of real property a decision must be made as to which of the

three approaches utilized by the appraisers best reflects true

market value.  Our opinion does nothing to remove that decision

from appraisers.  Our opinion simply holds that a single approach

appraisal is inadequate as a matter of law to warrant a "best

approach" decision except when there is "no evidence of an actual
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or a potential market for the subject property."  Kendall County,

337 Ill. App. 3d at 741.  The PTAB makes no argument that the

Omni property satisfied that test here.  

In its second argument for rehearing, the PTAB expresses

concern that based on our opinion "appraisers [must] now fully

develop a sales comparison analysis regardless of its probative

value."  The PTAB makes much of its claim that our opinion

imposes an "analysis that would not provide meaningful results." 

In support of its claim, the PTAB quotes the Uniform Standards of

Professional Appraisal Practice: "If a 'specific requirement' of

valuation 'addresses analysis that would not provided meaningful

results in the given assignment,' it is not required."  The very

same section of the Uniform Standards of Professional Appraisal

Practice that the PTAB quotes provides, "A specific requirement

is not applicable when *** it addresses analysis that is not

typical practice in such an assignment."  (Emphasis added.)  Our

opinion simply takes notice that the "typical practice" based on

our case law is to include the sales comparison approach in

assessing market value of real property; to exclude it is the

exception.  See United Airlines, 348 Ill. App. 3d at 572 ("[t]he

sales comparison approach *** is the preferred method").  An

appraiser must justify an appraisal that excludes the sales

comparison approach with more than unsupported conclusions that
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"adjustments in [the cost approach] would be too subjective" and

"[h]e [could] not employ the sales comparison approach because

there [were] no sales of properties similar to the subject

property."  Slip op. at 3.  Three appraisers testified before the

PTAB.  The BOR's appraiser determined that the Omni property was

subject to all three approaches to market value.  Omni's rebuttal

expert witness testified that an appraisal not employing the

sales comparison approach regarding the Omni property would

present a "critical problem."  Only the principal appraiser for

Omni submitted an appraisal that relied exclusively on the income

approach.  The appraiser did so without any showing that either

of the other two approaches would provide results that were not

"meaningful."  Nor did this appraiser acknowledge, much less

address, the disavowal by his fellow expert witness on behalf of

Omni of an appraisal that excluded the sales comparison approach. 

Appraisers are free to interpret their governing standards.  Our

opinion simply holds that case law and the Administrative Code

governing the procedure before the PTAB require a showing be made

before a single approach appraisal, which excludes the sales

comparison approach, can be relied upon as the "best evidence of

market value."

We also note, absent from the PTAB's petition for rehearing

is any argument that the appraisal submitted by Omni and accepted
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and adopted by the PTAB utilizing a single approach was warranted

because the other two approaches would not have provided

"meaningful results in the given assignment."  Of course, that

argument was foreclosed to the PTAB by Omni's own expert witness

presented in rebuttal.  To be clear, our opinion does not alter

the governing standards for appraisers.  Our opinion only

reinforces the legislative mandate that the PTAB's "decision ***

be based upon equity and the weight of evidence."  35 ILCS

200/16-185 (West Supp. 1993). 

Finally, the PTAB contends that our opinion somehow "removes

discretion from the Board to weigh expert opinions on market

value, contrary to legislative intent."  Once again, the PTAB 

misreads our opinion.  The dispositive issue before us is a

matter of law.  Our opinion is grounded on case law from our

supreme court and decisions of this court, now one of first

review, and the practice procedure in the Administrative Code

that the PTAB is bound to follow.  Our holding is straightforward

and clear: absent a showing that a single approach appraisal is

warranted because the subject property is properly characterized

as special use property such that there is no evidence of market

data before the PTAB, the taxpayer's burden of going forward to

challenge the assessment finalized by the BOR has not been met as

a matter of law by a single approach appraisal that excludes the
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sales comparison approach.

The PTAB'S petition for rehearing is denied.

CAHILL, P.J., and WOLFSON, J., concur.
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Preferential Assessment Programs
Aside from the homestead exemptions, the Illinois Property Tax Code provides for preferential treatment in the assessment process for
property meeting certain criteria. The following is brief description of some of the common preferential assessment programs.

For Builders, Developers and Section 8 Rental Property Owners

PROGRAM NAME: DEMONSTRATION/MODEL HOME PREFERENTIAL ASSESSMENT

Statutory Citation: 35 ILCS 200/10-25

Qualification Criteria:

Property used as a model home, townhome, and /or condominium.
Must not be occupied as a dwelling.
Must not be sold or leased for use other than as a model home.
Limit of three units held in same ownership the same time within a 3-mile radius.
10-Year maximum time limit on exemption.

Where Do I Apply? Supervisor of Assessment Office

Application Process:

File a PTAX-762 by December 31 of each assessment year for which that assessment is desired.
Failure to make a timely filing in any assessment year constitutes a waiver of the right to benefit for that assessment year.
If the use of a model home changes, filing a PTAX-762-C is required.
If approved, assessment reduction is granted by Board of Review.

Renewal Process: Annual Application Required

Benefit: Abates the portion of assessment directly attributable the construction of the model home.

 

PROGRAM NAME: HOUSING OPPORTUNITY AREA TAX ABATEMENT

Statutory Citation: 35 ILCS 200/18-173

Qualification Criteria: See Housing Authority's website 

Where Do I Apply? DuPage County Housing Authority

Application Process: See Housing Authority's website.

Renewal Process: See Housing Authority's website.

Benefit: Under the Housing Choice Voucher (HCV) Tax Abatement Saving Program, Landlord-Owners, who lease a unit to a HCV holder in a
designated Housing Opportunity Area, are eligible to receive up to a 19% reduction in the Equalized Assessed Valuation (EAV) of their
property for qualified leased unit.

 

PROGRAM NAME: SUBDIVIDERS' PREFERENTIAL ASSESSMENT

Statutory Citation: 35 ILCS 200/10-30 
Qualification Criteria:

The property is platted and subdivided in accordance with the Plat Act;
The platting occurs after January 1, 1978;
At the time of platting the property is in excess of 5 acres; and
At the time of platting the property is vacant or used as a farm.

Where Do I Apply? Township Assessors Office

Application Process: Contact Township Assessor

Renewal Process: Contact Township Assessor

Benefit: Abates portion of assessment directly attributable the plating, recording and construction of infrastructure relating to a new
subdivision.

For Fraternal and Veterans' Organizations
 

PROGRAM NAME: FRATERNAL ORGANIZATIONS ASSESSMENT FREEZE

https://www.dupageco.org/soa/
https://www.dupageco.org/SOA/24980/
https://www.dupageco.org/SOA/15127/
https://www.dupageco.org/SOA/1467/
https://www.dupageco.org/SOA/1497/
https://www.dupageco.org/SOA/1470/
https://www.dupageco.org/SOA/Search.aspx
https://www.dupageco.org/EmailSOA.aspx
https://www.dupageco.org/SOA/1472/
https://www.dupageco.org/SOA/1475/
https://www.dupageco.org/SOA/1509/
https://www.dupageco.org/SOA/1508/
https://www.dupageco.org/SOA/1513/
https://www.dupageco.org/SOA/1476/
https://www.dupageco.org/PropertyInfo/PropertyLookup.aspx
https://www.dupageco.org/SOA/1488/
https://www.dupageco.org/SOA/1474/
http://www.ilga.gov/legislation/ilcs/fulltext.asp?DocName=003502000K10-25
https://www.dupageco.org/SOA/Docs/19074/
https://www.dupageco.org/SOA/Docs/19075/
http://www.ilga.gov/legislation/ilcs/fulltext.asp?DocName=003502000K18-173
http://dupagehousing.org/
http://www.ilga.gov/legislation/ilcs/fulltext.asp?DocName=003502000K10-30
https://www.dupageco.org/SOA/1488/


Statutory Citation: 35 ILCS 200/10-360

Qualification Criteria:

A property owned and used by a fraternal organization chartered by the State of Illinois prior to 1900, or its subordinate organization or
entity that is an exempt entity under Section 501(c)(10) of the Internal Revenue Code. Typically, Masonic Lodges will qualify in this
category. 
Or, a property owned and used by a fraternal organization that on December 31, 1926 had its national headquarters in Illinois or that was
chartered in Illinois in February 1898, or its subordinate organization or entity, that is exempt under Section 501(c)(8) of the Internal
Revenue Code. Typically, Elks and Moose Lodges will qualify in this category. 
Or property owned and used by a fraternal organization or its affiliated Illinois not for profit corporation chartered prior to 1920 that is an
exempt entity under Section 501(c)(2), 501(c)(8) or 501(c)(10) of the Internal Revenue Code. Typically, Knights of Columbus Lodges will
qualify in this category. File a PTAX-766.

Where Do I Apply? Supervisor of Assessment Office

Application Process:

The file PTAX-766 by December 31 of each assessment year for which that assessment is desired.
Failure to make a timely filing in any assessment year constitutes a waiver of the right to benefit for that assessment year.
If approved, assessment reduction is grated by Board of Review.

Renewal Process: Annual Application Required

Benefit: The organization assessment freeze allows certain fraternal organizations to elect to freeze the assessed value of the real property it
owns and on which is located the principle building of the organization. The assessed value is frozen at 15% of the assessed value of the
property for the tax year that the property first qualifies.

 

PROGRAM NAME: VETERANS ORGANIZATION ASSESSMENT FREEZE

Statutory Citation: 35 ILCS 200/10-300

Qualification Criteria: Property owned and used by a veterans organization chartered under federal law.

Where Do I Apply? Supervisor of Assessment Office

Application Process: File a PTAX-763 by December 31 of each assessment year for which that assessment is desired. The initial application
must include:

A copy of the organization's congressional charter.
A copy of the organization's articles of incorporation.
The location or description of the property on which is located the principal building for the post, camp, or chapter.
A written instrument evidencing that the organization is the record owner or has a legal or equitable interest in the property.
An affidavit that the organization is liable for paying the real property taxes on the property, and
The signature of the organization's chief presiding officer.
Failure to make a timely filing in any assessment year constitutes a waiver of the right to benefit for that assessment year.
If approved, assessment reduction is grated by Board of Review.

Renewal Process: Subsequent applications shall include a PTAX-763 signed by the organization's chief presiding officer along with a written
description of any changes in the initial application.

Benefit: The organization assessment freeze allows qualified veterans organizations, chartered under federal law, to elect to freeze the
assessed value of the real property it owns and on which is located the principle building of the for the post, camp, chapter, or organization.
The assessed value is frozen at 15% of the assessed value of the property for the tax year that the property first qualifies.

For Owners of Historic Residence Undergoing a Rehabilitation
 

PROGRAM NAME: HISTORIC RESIDENCE ASSESSMENT FREEZE

Statutory Citation: 35 ILCS 200/10-40

Qualification Criteria: Certain historic owner occupied residences which are undergoing a rehabilitation under the approval and direction of the
Illinois Historic Preservation Agency.

Where Do I Apply? Illinois Historic Preservation Agency 
Application Process: Please see Illinois Historic Preservation Agency's website.

Renewal Process: The exemption remains in place for eleven years, including a three-year phase-in period, assuming there is not a change in
ownership. On the twelfth year under this program, the assessment reverts to a fair cash assessment.

Benefit: The assessment freeze prevents assessed value increase normally triggered by the rehabilitation process for an eight-year period.

For Owners of Vacant or Underdeveloped Land

http://www.ilga.gov/legislation/ilcs/fulltext.asp?DocName=003502000K10-360
https://www.dupageco.org/SOA/Docs/19079/
https://www.dupageco.org/SOA/Docs/19079/
http://www.ilga.gov/legislation/ilcs/fulltext.asp?DocName=003502000K10-300
https://www.dupageco.org/SOA/Docs/19076/
https://www.dupageco.org/SOA/Docs/19076/
http://www.ilga.gov/legislation/ilcs/fulltext.asp?DocName=003502000K10-40
https://www2.illinois.gov/dnrhistoric/Pages/default.aspx
https://www2.illinois.gov/dnrhistoric/Pages/default.aspx


 

PROGRAM NAME: CONSERVATION EASEMENT PREFERENTIAL ASSESSMENT

Statutory Citation: 35 ILCS 200/10-166

Qualification Criteria: Property encumbered by a conservation right certified by the Illinois Department meeting at least one of the following
requirements:

Land providing a regular opportunity for public access to outdoor recreation or outdoor education.
Land preserving habitat for State or federal endangered or threatened species or federal candidate species as defined in the Code of
Federal Regulations (50 CFR 424.02).
Land identified in the Illinois Natural Areas Inventory.
Land determined to be eligible for registration under Section 16 of the Illinois Natural Areas Preservation Act.
Land contributing to the ecological viability of a park, conservation area, nature preserve, or other high quality native terrestrial or aquatic
area that is publicly owned or otherwise protected.
Land included in, or consistent with a federal, State, regional, or local government policy or plan for the conservation of wildlife habitat or
open space, for the restoration or protection of lakes and streams, or for the protection of scenic areas.

Where Do I Apply? Illinois Department of Natural Resources

Application Process: File a PTAX-337-R with the Illinois Department of Natural Resources

Renewal Process: The preferential assessment remains in place unless the easement is terminated by the grantee. Upon termination of the
easement, a 10-year roll back tax may become due.

Benefit: Land registered or encumbered by a IL-DNR certified conservation easement shall be valued at 8-1/3% of its fair market value
estimated as if it were not registered or encumbered.

 

PROGRAM NAME: CONSERVATION STEWARDSHIP PREFERENTIAL ASSESSMENT

Statutory Citation: 35 ILCS 200/10-400

Additional Reference: 17 IL Administrative Code 2580, Conservation Stewardship Rules

Qualification Criteria:

Subject property is unimproved land of 5 contiguous acres or more, and,
Is subject to a conservation management plan that has been approved by the Illinois Department of Natural Resources as meeting the
requirements of the Illinois Conservation Stewardship Law.

Where Do I Apply? Illinois Department of Natural Resources

Application Process: Contact the Illinois Department of Natural Resources

Renewal Process: Conservation management certification by the Illinois Department of Natural Resources is typically valid for ten years,
unless the property use has changed.

Benefit: The land is valued at is valued at 5% of its fair cash value.

 

PROGRAM NAME: FARMLAND ASSESSMENT

Statutory Citation: 35 ILCS 200/10-110

Additional Reference: Illinois Department of Revenue Publication 122

Qualification Criteria: Land used solely as a farm in the current assessment year and for the 2 preceding years. Farm use includes:

The growing and harvesting of crops;
For the feeding, breeding and management of livestock;
Land which is primarily used for residential purposes even though some farm products may be grown or farm animals bred or fed on the
property incidental to its primary use does not qualify for the preferential farm assessment.

Where Do I Apply? Township Assessors Office

Application Process: Varies by township.

Renewal Process: Varies by township.

Benefit: Instead of being tax based upon the probable fair cash value, the property is tax solely upon its ability to produce a crop.

 

PROGRAM NAME: OPEN SPACE PREFERENTIAL ASSESSMENT

Statutory Citation: 35 ILCS 200/10-155

Qualification Criteria: 10 acres, or larger and exclusively used for:

Maintaining or enhancing natural or scenic resources,

http://www.ilga.gov/legislation/ilcs/fulltext.asp?DocName=003502000K10-166
https://www.dnr.illinois.gov/Pages/default.aspx
https://www.dupageco.org/SOA/Docs/19067/
http://www.ilga.gov/legislation/ilcs/fulltext.asp?DocName=003502000K10-400
https://www.dupageco.org/SOA/Docs/34650/
https://www.dnr.illinois.gov/Pages/default.aspx
http://www.ilga.gov/legislation/ilcs/fulltext.asp?DocName=003502000K10-110
https://www.dupageco.org/SOA/Docs/34649/
https://www.dupageco.org/SOA/1488/
http://www.ilga.gov/legislation/ilcs/fulltext.asp?DocName=003502000K10-155


Protects air or streams or water supplies,
Promotes conservation of soil, wetlands, beaches, or marshes, including ground cover or planted perennial grasses, trees and shrubs and
other natural perennial growth, and including any body of water, whether man-made or natural,
Conserves landscaped areas, such as public or private golf courses,
Enhances the value to the public of abutting or neighboring parks, forests, wildlife preserves, nature reservations, sanctuaries, or other
open spaces, or preserves historic sites.
Land is not considered used for open space purposes if it is used primarily for residential purposes.

Where Do I Apply? Supervisor of Assessments Office

Application Process: File a PTAX-334 by June 30 of each year for which that valuation is desired.

Renewal Process: Annual Reapplication Required. If the property is placed into a different use, the property owner is required to notify the
Supervisor of Assessments. Failure to make a timely filing in any assessment year constitutes a waiver of the right to benefit for that
assessment year

Benefit: The subject property is assessed base upon the value property in DuPage County typically sells for if it remains in an open space use.

https://www.dupageco.org/SOA/Docs/19066/
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TOWN OF CUNNINGHAM, Plaintiff-
Appellant,

v.
PROPERTY TAX APPEAL BOARD of the 

State of Illinois, Carson
Pirie Scott & Company and Champaign 

County Board
of Review, Defendant-Appellees.

No. 4-91-0357.
Appellate Court of Illinois,

Fourth District.
Jan. 31, 1992.

        Frederic M. Grosser, Champaign, for 
plaintiff-appellant.

        Arvey, Hodes, Costello & Burman, (Eugene L. 
Griffin, Jerome A. Siegan, Larry C. Jurgens, of 
counsel), Chicago, for Carson Pirie Scott & Co.

        [225 Ill.App.3d 761] Roland W. Burris, Atty. 
Gen., Rosalyn B. Kaplan, Sol. Gen., John A. 
Morrissey, Asst. Atty. Gen., Chicago, for Property 
Tax Appeal Bd.

        Justice STEIGMANN delivered the opinion of 
the court:

        Plaintiff, the Town of Cunningham, appeals 
from an order of the circuit court, affirming a 
decision of the Property Tax Appeal Board 
(PTAB) concerning the assessed valuation of a 
shopping mall in Urbana, Illinois. The issue 
presented on appeal is whether a taxing authority 
should consider the contract sale price and rent 
when determining the assessed valuation of the 
property when the rent does not reflect market 
rates because of the unique financing nature of 
the transactions.

        We affirm.

I. FACTS

        In 1964, Carson Pirie Scott & Company 
(Carsons) developed the Lincoln Square shopping 
center in Urbana with one of its stores serving as 
the anchor store. In 1987, Carsons sold the mall 
and leased back the space occupied by its store 
from the buyer. Although it initially listed the 
property for $6 million with a lease-back 
provision for $200,000 to $250,000 per year for 
10 to 15 years, Carsons eventually sold the mall 
for $9.3 million with a $615,000-per- 
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[167 Ill.Dec. 305] year lease back for 15 years. 
Under this arrangement, Carsons received more 
cash up front, even though it would pay more rent 
in the following 15 years. By selling the property 
for more than the market price, Carsons in effect 
received extra cash somewhat akin to a loan. 
Carsons would repay this "loan" by paying a 
higher rent in the years to come. Most important 
for Carsons, it received this surplus cash without 
incurring debt on its balance sheets.

        Later that year, the Town of Cunningham 
assessor determined the value of the mall for 
property taxes at $3,100,000 based on an 
appraised market value of $9.3 million, the sale 
price. Carsons filed a complaint with the 
Champaign County Board of Review (Board of 
Review), which affirmed the assessment. During 
this appeal, the property was assessed in 1988 at a 
value of $3,044,200, based on the $9.3 million 
sale price adjusted for market changes in the year 
since the [225 Ill.App.3d 762] sale. The Board of 
Review, however, set the assessed value at 
$2,677,180, based on a fair market value of 
$8,600,000. Carsons then appealed both 
decisions to the PTAB.

        At the PTAB hearing, the Town of 
Cunningham, which had intervened in the 
proceedings, conceded that the 1987 sale price of 
$9.3 million, upon which the original assessment 
was based, exceeded the fair market value of the 
property. Both parties also agreed that the rent of 
$650,000 exceeded the true market rate to 
accommodate for the increased sale price. Though 
both parties submitted appraisals based on all 
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three methods of property appraisal (market 
comparison, income potential, and cost 
reconstruction), both parties agreed that the 
income approach best reflected the true market 
value of a shopping mall.

        Two differences separated the parties in their 
appraised values. First, simply as a matter of 
estimation, they arrived at substantially different 
appraised market values for 1987 under the 
income approach. Carsons' appraiser valued the 
mall at $5,830,000, while the township's 
appraiser valued the mall at $7,633,000 based on 
a comparison of the income that comparable 
properties produced.

        The second difference focuses on the 
township appraiser's consideration of the excess 
rent. While Carsons' appraiser ignored the excess 
rent because it did not reflect market rates, the 
township's appraiser considered the excess rent 
as additional income generated by the mall. Based 
on his appraisal of $7,633,000, the township's 
appraiser calculated that Carsons paid $191,500 
in excess rent over the market rate. Capitalizing 
this figure at a rate of 20%, the appraiser finally 
valued the mall at $8.59 million for 1987. This 
compared with Carsons appraiser's assessed value 
of $5.83 million at a capitalization rate of 11%. 
Both appraisers agreed that the value of the 
property increased about 5% in 1988.

        After hearing this evidence, the PTAB found 
for Carsons and revalued the assessment 
according to Carsons' appraisal. On 
administrative review, the circuit court remanded 
the case to the PTAB with directions that it 
consider the effect of the Illinois Supreme Court's 
recent decision in Kankakee County Board of 
Review v. Property Tax Appeal Board (1989), 131 
Ill.2d 1, 136 Ill.Dec. 76, 544 N.E.2d 762, filed after 
the PTAB had rendered its decision. On remand, 
the PTAB reaffirmed its prior decision and 
distinguished Kankakee County from the present 
case because Kankakee County involved 
government rent subsidies for apartment 
buildings. The circuit court affirmed and the 
Town of Cunningham appeals.

II. STANDARD OF REVIEW

        [225 Ill.App.3d 763] Defendants argue that 
we must accept the PTAB's findings as prima facie 
correct and that we can reverse only if the PTAB's 
conclusions are against the manifest weight of the 
evidence. In support, they cite Lake County Board 
of Review v. Property Tax Appeal Board (1989), 
192 Ill.App.3d 605, 139 Ill.Dec. 573, 548 N.E.2d 
1129, and Gas Research Institute v. Department of 
Revenue (1987), 154 Ill.App.3d 430, 107 Ill.Dec. 
477, 507 N.E.2d 141. However, unlike those cases, 
this appeal does not require us to determine the 
correct value of the mall property. Instead, it 
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[167 Ill.Dec. 306] requires us to address the 
appropriate factors that the PTAB should 
consider when it determines that value. 
Accordingly, we address this legal question 
without giving any deference to the PTAB's 
conclusions on the matter. Kankakee County, 131 
Ill.2d at 14-15, 136 Ill.Dec. at 82, 544 N.E.2d at 
768; Lake County, 192 Ill.App.3d at 613-14, 139 
Ill.Dec. at 578-79, 548 N.E.2d at 1134-35; Gas 
Research, 154 Ill.App.3d at 433, 107 Ill.Dec. at 
479, 507 N.E.2d at 143.

III. CONTRACT RENT AND PRICE USED TO 
DETERMINE MARKET RENT

AND PRICE FOR TAX ASSESSMENTS

        The Revenue Act of 1939 requires that the 
taxing authority assess real estate taxes at one-
third the fair cash value of the subject property. 
(Ill.Rev.Stat.1989, ch. 120, par. 501(1).) The 
Illinois Supreme Court has held that "fair cash 
value" means " 'what the property would bring at 
a voluntary sale where the owner is ready, willing 
and able to sell but not compelled to do so, and 
the buyer is ready, willing and able to buy but not 
forced so to do * * *.' " (Springfield Marine Bank 
v. Property Tax Appeal Board (1970), 44 Ill.2d 
428, 430, 256 N.E.2d 334, 336, quoting People ex 
rel. McGaughey v. Wilson (1937), 367 Ill. 494, 
496, 12 N.E.2d 5, 6.) The appraisals presented to 
the PTAB focused on determining the fair market 
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value of the subject property through the three 
methods of valuation, focusing specifically on the 
income approach because that approach best 
reflected what the market would bear for 
commercial property.

        The present case requires us to address 
whether the assessment should consider the 
actual contract sale price and the contract rent 
when they do not reflect the market values 
because of the particular nature of the financing 
in the sales contract. In Springfield Marine Bank, 
the supreme court held that "[i]n determining the 
value of the property, rental income may of course 
be a relevant factor. [Citation.] However, it cannot 
be the controlling factor, particularly where it is 
admittedly misleading as to the fair cash value of 
the property involved." (Springfield Marine Bank, 
44 Ill.2d at 430-31, 256 N.E.2d [225 Ill.App.3d 
764] at 336.) The court further held that the 
actual rent did not reflect market value because 
the parties had fixed the rent in 1952 and the 
property had substantially increased in value 
since then. (Springfield Marine Bank, 44 Ill.2d at 
431, 256 N.E.2d at 336.) Accordingly, the court 
held that the assessment should not consider the 
actual rent. Springfield Marine Bank, 44 Ill.2d at 
431, 256 N.E.2d at 336.

        PTAB has misconstrued the Springfield 
Marine Bank holding by viewing it as standing for 
the proposition that contract rent is irrelevant 
when determining the market value of property. 
For instance, in two independent but factually 
similar cases before PTAB, the owner of a 
government-subsidized apartment building 
received more than the market rate for similar 
nonsubsidized apartments. (See Kankakee 
County, 131 Ill.2d at 7-8, 136 Ill.Dec. at 78-79, 544 
N.E.2d at 764-65; Lake County Board of Review v. 
Property Tax Appeal Board (1988), 172 Ill.App.3d 
851, 853, 122 Ill.Dec. 712, 713, 527 N.E.2d 84, 85.) 
Although the rent the tenants paid fell below 
market rates, government subsidies inflated the 
actual rent above market rates. PTAB ruled in 
those cases that Springfield Marine Bank dictated 
that the market rate for comparable, 
nonsubsidized apartments should determine the 
tax assessment rather than the actual, contract 

rent. See Kankakee County, 131 Ill.2d at 15-16, 136 
Ill.Dec. at 82-83, 544 N.E.2d at 768-69; Lake 
County, 172 Ill.App.3d at 856-57, 122 Ill.Dec. at 
715, 527 N.E.2d at 87.

        Both the Second District Appellate Court and, 
later, the Illinois Supreme Court disagreed, and 
the supreme court wrote the following:

        "Springfield Marine does not stand for the 
proposition that contract rent is irrelevant where 
it is different from market rent. Rather, that case 
simply held that, when property is subject to an 
unfavorable lease, the contract rent or actual 
rental income must be disregarded in 
determining the property's fair market value 
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[167 Ill.Dec. 307] when the actual rental income 
does not reflect the property's capacity for earning 
income. * * * When actual rental income does not 
reflect the income-earning capacity of property, it 
may be disregarded, and the taxing authority may 
look to rents obtainable for comparable property 
in the open market. Where actual income truly 
reflects the income-earning capacity of the 
property, however, it may not be ignored simply 
because it does not coincide with rents obtainable 
on the open market." (Kankakee County, 131 
Ill.2d at 15-16, 136 Ill.Dec. at 82, 544 N.E.2d at 
768.)

        Plaintiff, the Town of Cunningham, contends 
that Kankakee County applies to the present case 
in that, even though the rent paid by Carsons does 
not reflect the market rent, the tax assessment 
should consider[225 Ill.App.3d 765] it. It argues 
that the PTAB erred as a matter of law when it 
wrote that "it is fair to conclude from a reading of 
Kankakee County that consideration of actual 
rents is only applicable to subsidized housing 
cases." At first blush plaintiff's argument is not 
without appeal. Nevertheless, on further study, 
we conclude that although the decision in 
Kankakee County is firmly based in the context of 
government subsidized housing, that decision 
discusses basic legal principles of property 
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valuation that direct us to affirm the decision of 
the circuit court and PTAB.

        In Kankakee County, the court held that the 
assessor should have considered the effect the 
government subsidy contract had on the income-
earning capacity of a particular piece of property. 
(Kankakee County, 131 Ill.2d at 19, 136 Ill.Dec. at 
84, 544 N.E.2d at 770.) However, the supreme 
court noted that "the standard for determining 
the fair market value of property is the price at 
which ready, willing and able buyers and sellers 
would agree." Kankakee County, 131 Ill.2d at 16, 
136 Ill.Dec. at 82, 544 N.E.2d at 768, citing with 
approval Springfield Marine, 44 Ill.2d at 431, 256 
N.E.2d at 334.

        In this case, both parties agree that the actual 
rent paid by Carsons exceeded the market rental 
value of the property. The source of this surplus 
rent, however, is not the real property itself, or 
the specific use of the property in the community. 
(See Kankakee County, 131 Ill.2d at 18-19, 136 
Ill.Dec. at 84, 544 N.E.2d at 770 (restricting 
consideration of the property's use to subsidized 
housing).) The surplus rent paid by Carsons 
represented the cost of receiving a cash infusion 
of $3.3 million in excess of the market value of 
the property from the buyer. However, property 
taxes should be based on the income-generating 
capacity of the bricks and mortar of the property, 
not any financing arrangements of the particular 
seller, which became the lessee and the new 
owner. (See Springfield Marine, 44 Ill.2d at 431, 
256 N.E.2d at 336 ("[I]t is the capacity for earning 
income, rather than the income actually derived, 
which reflects 'fair cash value' for taxation 
purposes").) Therefore, the PTAB correctly held 
that the appraisal of the mall property should not 
have included the actual rent paid by Carsons 
because that rent substantially reflected neither 
the actual income potential nor the true market 
rent. We agree with the PTAB's conclusion that 
"unlike the subsidized housing situation in 
Kankakee County, the additional income over 
economic or market rent is not due to the earning 
capacity of the real estate, but rather is due to the 
particular nature of the contract between the 
parties."

        We can explain our conclusion in another 
way: assume that Carsons had not needed the 
extra $3.3 million but decided as a financial [225 
Ill.App.3d 766] strategy to be a lessee rather than 
an owner. Accordingly, we can assume that 
Carsons would have sold the property at or about 
its initial listed price of $6 million, in which case 
we would not be addressing the issue of surplus 
rent. The difference between this hypothetical 
situation and reality is the financial condition and 
strategies of Carsons, not any factor relating to 
the property itself. We reject the notion that an 
assessed valuation can be in any way dependent 
upon the microeconomics of the financing 
arrangements of the parties to the sale of the 
property or of a particular occupant of a property.
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        [167 Ill.Dec. 308] Accordingly, we affirm.

        Affirmed.

        McCULLOUGH, J., concurs.

        LUND, J., specially concurs.

        Justice LUND, specially concurring:

        I specially concur only to warn those who 
consider this opinion to not miss the forest 
because of the trees. Some pretty fancy financing 
was going on with Carson Pirie Scott & Company 
in fiscal years 1986 and 1987.

        There was a plan to concentrate on retailing. 
The 1987 annual report discusses liquidation of 
the catering and food business, while adding the 
Minnesota-based Donaldson's department stores. 
County Seat specialty stores were also being 
added. Financing was a major concern.

        The increase in sale price from $6 million to 
$9,300,000 resulted in an increase of almost 
$400,000 in annual rent payments for 15 years. If 
the annual $400,000 was paid at the rate of 
$33,333 per month, the monthly payment would 
come very close to liquidating a 15-year 
$3,300,000 note carrying a 9% interest rate.
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        The tax effects of such transactions are 
complicated, but are necessary corporate 
considerations. These considerations have little to 
do with the fair market value of, and the 
reasonable rental return from, real estate 
investments.
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